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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the, Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 
72 C 1402 


OPINION AND ORDER 


NEAHER, Judge 


Plaintiff, Oak Tree Farm Dairy, Inc. (‘‘Oak Tree’’), brought 
this action pursuant to the Agricultural Marketing Agreement 
Act of 1937, as amended (‘‘the Act’’), 7 U.S.C. § 601, et seq., 
seeking review under § 608c(15)(B) of a final decision of the de- 
fendant Secretary of Agriculture (‘‘the Secretary”) which upheld 
the validity of a portion of Milk Marketing Order No. 2 (‘‘Order 
2”), 7 C.F.R. 1002, promulgated under 7 U.S.C. § 608c(1). De- 
fendant has moved for summary judgment and plaintiff has 
similarly cross-moved, both parties agreeing there are no material 
issues of fact. 1059 
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I. 


Oak Tree is a licensed milk handler ' conducting business in the 
New York-New Jersey marketing area, the area subject to Order 
2. On June 29, 1970, Oak Tree petitioned the Secretary for a 
hearing, seeking a review of the validity of §. 1002.42 of Order 2.? 
Following a hearing, the departmental judicial officer finally dis- 
missed the petition, finding the challenged order to be fully in 
accord with the Secretary’s authority under the Act. He further 
found that plaintiff had failed to overcome the presumption of the 
existence of facts which justify § 1002.42. On October 3, 1972, 
plaintiff’s request for reconsideration was denied. This action was 
timely filed thereafter and subsequently oral argument was heard 
on the respective motions for summary judgment now before the 
court. 


The legislative scheme of the Act under which Order 2 was 
made is too complex to be set forth at length here, and has been 
adequately treated in Zuberv. Allen, 396 U.S. 168, 177 (1969), 
Lehigh Valley Coop. Farmers, Inc. v. United States, 370 U.S. 76, 
78 (1962); and United States v. Rock Royal Co-Operative, Inc., 
307 U.S. 533, 542-48 (1939). 


In brief, the Act provides a method for fixing a uniform, aver- 
age blend price which must be paid to all producers‘ regardless of 
the actual use to which their milk is put. In general, milk used in 
its fluid state is placed in Class I, while milk used in the manufac- 
ture of other dairy products, such as butter and cheese, is placed 
in Class II. Because of the lower processing costs incurred by a 


1. The term ‘“‘handler’’ is defined generally in the statute at 7 U.S.C. § 608c(1) 
and more specifically in the regulations at 7 C.F.R. § 1002.7 (1974). Seen. 3 
infra. 

2. Although plaintiff raised other claims below, the only one presented here is 
that with regard to 7 C.F.R. § 1002.42 (1974). The petition was filed with the 
Secretary pursuant to 7 U.S.C. § 608c(15)(A), which provides: 

“Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of 
any such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be 
exempted therefrom. He shall thereupon be given an opportunity for a 
hearing upon such petition, in accordance with regulations made by the 
Secretary of Agriculture, with the approval of the President. After such 
hearing, the Secretary shall make a ruling upon the prayer of such petition 
which shall be final, if in accordance with law.” 

3. The term “‘producer,”’ although not defined in the Act, is defined at 7 C.F.R. 
§ 1002.6 (1974). Ordinarily a producer is a dairy farmer, while a handler is a milk 
processor somewhere up the chain from the raw to the finished dairy product. 
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handler dealing in fluid milk, producers on an unregulated market 
would command a higher price for milk used as Class I than for 
milk earmarked for Class II use, even though the products sold to 
the handlers are otherwise indistinguishable. It was to prevent 
cutthroat competition among farmers for the Class I market, and 
to counter the effects upon the consumer of seasonal fluctuations 
in supply, that the Act was passed. Under the present scheme, 
since the handlers of Class I milk ordinarily receive their milk 
supply at a blended price below its use value and Class II milk 
handlers, although paying the same blended price, may have to 
pay more than the Class II use value, the handlers make cor- 
responding payments to and withdrawals from an equalization 
pool — the Producer Settlement Fund — to maintain the uniform 
blended price to the producers. See Dairylea Cooperative, Inc. v. 
Butz, 504 F.2d 80, 84-85 (2 Cir. 1974). 


Order 2, like other milk marketing orders, classifies milk ac- 
cording to its ultimate use by the handler as either Class I or Class 
II milk. Oak Tree is almost exclusively a Class I milk handler. 
Section 1002.42 of Order 2, about which Oak Tree complains, 
deals, however, with the classification of ‘‘shrinkage.”’ Shrinkage 
refers to plant loss of milk by reason of adhesion, evaporation, 
and spillage occurring during transportation, processing, and 


laboratory sampling. It is a handler’s loss that need not be borne 
by producers because considered an incident ‘‘of the business of 
receiving and processing milk receipts into the forms in which 
they are sold or disposed of from the handler’s plant [and is] di- 
rectly related thereto.’’‘ 


The classification in which shrinkage is accounted for de- 
termines the amount a handler must pay for that lost milk. 
Section 1002.42 provides the following classification scheme: 

“Shrinkage shall be classified at each plant or unit as follows: 


“(a) Compute the total shrinkage of skim milk and butterfat respective- 
ly at each plant or unit. 


“(b) Such shrinkage shall be assigned pro rata to classes of use in ac- 
cordance with the respective volumes of skim milk and butterfat actually 
accounted for in each class: Provided, That shrinkage assigned to Class II 
shall not exceed 2 percent of the skim milk and butterfat, respectively, in 
such class actually accounted for and any excess thereof shall be classified 
as Class I-A.’’® 

4. Recommended Decision of the Judicial Officer, May 8, 1972, at 9 (Exh. 27 to 

Certified Administrative Record), which later became the final decision of the 

Secretary, August 31, 1972 (Exh. 31). 

5. 7C.F.R. § 1002.42 (1974). The term ‘Class I-A,” as used in the regulations, 
cont. ... 
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Since Oak Tree handlers Class I milk almost exclusively, under 
Order 2 it must account for almost all shrinkage loss experienced 
in its operations at the Class I level. Having already paid the pro- 
ducer the uniform blended price for the milk lost through shrink- 
age, this means that in accounting for shrinkage Oak Tree will al- 
most always be making payments to, rather than receiving 
proceeds from, the equalization pool. 


The Secretary has promulgated 74 Marketing Orders for par- 
ticular milk marketing areas, Dairylea Cooperative, supra, 504 
F.2d at 84, and readily admits that the shrinkage classification 
provided in Order 2 for the New York-New Jersey marketing area 
is unique. In all other marketing areas, a stated percentage, e.q., 
2 %,of the monthly inventory, is fixed as an upper limit of shrink- 
age which may be classified as Class II, regardless of use, and ex- 
cess shrinkage, if any, is normally classified as Class I, regardless 
of use. In the New York-New Jersey marketing area, the 2 % 
upper limit on Class II shrinkage still applies, but that 2 % must 
represent shrinkage of milk actually used in Class II. As in other 
areas, excess shrinkage is classified as Class I regardless of use. 


Because shrinkage in any reasonably efficient operation would 
appear not to exceed 2 %, 33 F.R. 7194 (May 15, 1968), the reg- 
ulatory scheme boils down to a simple economic fact for Oak Tree. 
Since it is exclusively a fluid milk processor in the New York-New 
Jersey marketing area, Oak Tree’s plant loss cost is proportion- 
ately and markedly greater than it would be in any other 
marketing area. It is this disparity which forms the underlying 
basis for plaintiff's two-pronged attack on § 1002.42. 


II. 


Plaintiff raises two issues for review, both fairly and succinctly 
stated by defendant: 


(1) Whether the shrinkage provision of Order No. 2 is contrary to Section 
608c(5)(A) of the Act because shrinkage has no ‘use value’ to a handler, 
thereby precluding the Secretary from classifying it as a Class I-A product 
under the Order, which classification is for the highest ‘use value’; and 


“(2) Whether the shrinkage provision of Order No. 2 is contrary to Sec- 
tions 608c(4) and 608c(11)(C) of the Act, Section 8 of the Administrative 
Procedure Act (5 U.S.C. 557(b)) and Section 900.13a of the Rules of Prac- 


. cont. 
is essentially Class I fluid milk product disposed of within the marketing area, 
while Class I-B milk is Class I fluid milk product disposed of outside the mar- 
keting area, with certain exceptions that are not relevant here. 7 C.F.R. 
§ 1002.41 (1974). For purposes of this case, the two are without any significant 
distinction, and will be referred to by the more general term, Class I milk. 
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tice and Procedure Governing Proceedings To Formulate Marketing 
Agreements and Marketing Orders (7 CFR 900.13a) because the Secretary 
failed to make required findings and conclusions that it was necessary to 
treat shrinkage differently under Order No. 2 than under other milk mar- 
keting orders.’’ Def.’s Reply Brief at 2. 


The Secretary maintains that § 1002.42 is not contrary to the Act 
for either of these reasons. 


However, he urges preliminarily a different contention — that 
neither of those issues was raised by plaintiff below, nor consider- 
ed or ruled upon by the judicial officer, and may not be injected 
into this review proceeding, which is not a de novo fact-finding 
process. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315 (3 Cir. 
1968), cert. denied, 394 U.S. 929 (1969); Abbotts Dairies Division 
of Fairmont Foods, Inc. v. Hardin, 351 F. Supp. 561, 566 (E.D. 
Pa. 1972); M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332, 
335 (E.D. N.Y. 1942); New York State Guernsey Breeders Co-op., 
Inc. v. Wallace, 28 F. Supp. 590, 592 (N.D. N.Y. 1939), aff’d, 141 
F.2d 805 (2 Cir.), cert. denied, 323 U.S. 725 (1944). Plaintiff does 
‘ not dispute the wisdom of deferring to agency expertise on ques- 
tions of fact, but replies that the issues were raised below. 


The court’s jurisdiction under § 608c(15)(B) is clearly limited to 
determining whether the Secretary’s ruling is ‘‘in accordance with 
law.”’ See New York State Guernsey Breeders’ Co-opv. Wickard, 
supra, 141 F.2d 805. That is not to be read as a license to entertain 
legal questions at large without regard to the factual context in 
which issues were heard and decided. Due consideration for the 
language of § 608c(15)(B) must take into account both the 
Secretary’s expertise in an area of complicated regulation, *® and 
the fundamental doctrines of exhaustion, ripeness and primary 
jurisdiction which operate to delimit the scope and availability of 
judicial review of administrative action. The Supreme Court’s 


6. As Judge Frank has aptly noted: 


“The milk problem is so vast that fully to comprehend it would require an 
almost universal knowledge ranging from geology, biology, chemistry and 
medicine to the niceties of the legislative, judicial and administrative 
processes of government.’’ Queensboro Farm Productsv. Wickard, supra, 
137 F.2d 969, 975 (2 Cir. 1943). 


Deferral to agency expertise is especially appropriate when the findings under 
attack relate to continuation of prior practice, which appears to be the case here. 
In such circumstances review of more than one set of findings, over the span of 
many years, might be required to fully explore the validity of the challenged 
provision. See also id., 137 F.2d at 980; Lawson Milk Co. v. Freeman, 358 F.2d 
647, 650 (6 Cir. 1966); Crowley's Milk Co. v. Brannan, 198 F.2d 861, 865 (2 Cir. 
1952) (Frank, J., dissenting). 
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language on this point is as appropriate to the complexities of 
milk marketing orders as it was to review of the Alaska Unem- 
ployment Compensation Law: 
“A reviewing court unsurps the agency's function when it sets aside the 
administrative determination upon a ground not theretofore presented and 
deprives the {agency ] of an opportunity to consider the matter, make its 
ruling, and state the reasons for its action.”’ 


Unemployment Compensation Commission of Alaskav. Aragon, 
329 U.S. 143, 155 (1946); K. Davis, Administrative Law Text 
§ 20.06 (3d ed. 1972). 


The administrative record in this case contains only fleeting 
and conclusory references to either of the issues sought to be ad- 
judicated here. However, the deficiency is not entirely one-sided. 
Plaintiff did raise the findings issue in its final amended petition, 
but provided little, if any, amplification of the conclusory allega- 
tion that Order 2’s differing treatment of shrinkage is not sup- 
ported in the promulgation hearings by sufficient findings or evi- 
dence. There is, however, some uncertainty as to whether plaintiff 
could have done more than simply raise the question.’ In any 
event, this claim is not answered on the merits by the Secretary, 
despite his obligation to rule ‘‘upon the prayer”’ of the petition. 7 
U.S.C. § 608c(15)(A), n. 2 supra. 


As to the “handler value” issue, it is again clear that this issue 
was not fairly and fully considered below. There are oblique 
references in the record to the observation that shrinkage is milk 
of the lowest value to a handler, and therefore shrinkage should be 
classified at the lowest ‘‘use value’’ to the handler. The legal argu- 
ment, however, was always couched in terms of the rationale for 
classification in other marketing areas and why that rationale was 
not fully applicable to the New York-New Jersey marketing area. 
In essence, the argument as raised was peripheral to the above 
findings argument rather than the present direct attack on Order 
2 under § 608c(5)(A).* Yet the argument is hardly novel as pre- 


7. As to whether evidence on the question might be allowed, compare United 
States v. Mills, 315 F.2d 828, 836 (4 Cir. 1963), with Abbotts Dairies, supra, 
351 F. Supp. at 565. 

8. Section 608c(5)(A) provides, where pertinent: 

(5) In the case of milk and its products, orders issued pursuant to this 

section shall contain one or more of the following terms and conditions. . . 

“(A) Classifying milk in accordance with the form in which or the 

purpose for which it is used, and fixing, or providing a method for fixing, 

minimum prices for each such use classification which all handlers shall 

pay, and the time when payments shall be made, for milk purchased from 

ere 
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sented here, adequate resolution of plaintiff's claims below would 
have implicitly required a finding that Order 2’s shrinkage classi- 
fication was in compliance with the ultimate statutory test of the 
validity of a milk classification — 7 U.S.C. § 608(c)(5). 


In short, the court is satisfied that although a number of closely 
related yet different questions concerning shrinkage classification 
were treated below, further administrative exploration of the con- 
tentions raised here is required. There has been neither waiver by 
plaintiff nor shirking of statutory responsibility by defendant. 
Rather, there has been merely the refinement of legal issues, 
which is a natural consequence of the legal process. While it seems 
clear that much of the time consumed by this case is attributable 
to the lack of specificity in plaintiff’s original administrative case, 
the issues now seem quite clear and ripe for administrative de- 
termination without regard to fault. The court’s review, however, 
prompts some observations which may assist its speedy resolu- 
tion upon remand, but which, of course, are not to be considered 
as binding rulings in this case. 


Ill. 


Plaintiff contends that the Secretary is required under 
§ 608c(5)(A) to classify milk according to its value, and that 
value varies with its use. Plaintiff correctly points out, that, in 
general, it is milk used as Class I that is of the highest value to 
handlers. See, e.g., Dairylea Cooperative, supra, 504 F.2d at 85; 
Queensboro Farm Products Inc. v. Wickard, supra, 137 F.2d at 
972. Taking the liberty of substituting ‘‘value’”’ for ‘‘use’’ as used 
in § 608c(5)(A), plaintiff argues that since shrinkage has no value 
to a handler, to classify it in any but the classification of lowest 
value, i.e., Class II in this milk marketing order, is violative of 
§ 608c(5)(A). 


The fact that the value of milk to a handler generally varies ac- 
cording to the use made thereof does not automatically require the 
Secretary to classify according to handler value. The Act is clearly 
intended to benefit producers. 7 U.S.C. §§ 601, 602; Waddington 
Milk Co. v. Wickard, 140 F.2d 97, 101 (2 Cir. 1944). Moreover, 


- cont. 


producers or associations of producers. Such prices shall be uniform as to 
all handlers, subject only to adjustments for (1) volume, market, and pro- 
duction differentials customarily applied by the handlers subject to such 
order, (2) the grade or quality of the milk purchased, and (3) the locations 
at which delivery of such milk, or any use classification thereof, is made to 
such handlers.’’ 
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plaintiff’s own citation to the Report of the Committee on Agri- 
culture and Forestry, S. Rep. No. 1011, 74th Cong., 1st Sess. 
(1937), suggests that value is a consideration that may be taken 
into account in classifying milk, but does not characterize it as the 
controlling factor. Pltf.’s Brief at 6. Nor is there reference to value 
anywhere within the statute itself. Rather, § 608c(5)(A) em- 
phasizes classification according to ‘“‘the purpose for which it 
[milk] is used’ (emphasis added). 


Neither the legislative history of the Act, nor the Act itself, is 
specifically addressed to plaintiff’s position. Previous cases, while 
not controlling on the issue of shrinkage, have generally consider- 
ed the classification scheme of the Act to be dependent upon the 
use made of the milk by the handler. See, e.g., Lehigh Valley 
Coop., supra at 79; Queensboro Farm Products, Inc. v. Wickard, 
supraat 975-76; Waddington Milk, supra, 140 F.2d at 98; Inter- 
State Milk Producers’ Cooperative v. Butz, 372 F. Supp. 1010, 
1014 (E.D. Pa. 1974).* But cf. Windham Creamery, Inc. v. Free- 
man, 350 F.2d 978, 980-81 (3 Cir. 1965). 


Moreover, if plaintiff's reading of § 608c(5)(A) were correct, it 
proves too much. Plaintiff endorses the validity of the shrinkage 
provisions in all other milk marketing orders, yet its view of 


§ 608c(5)(A) would seem to render them all invalid. In those 
orders where, for example, shrinkage in excess of 2% is always 
classified as Class I, it is difficult to believe that shrinkage in ex- 
cess of 2% would be shrinkage of greater value to the handler. '° 


9. In Inter-State, a milk order creating a conclusive presumption that all milk 
shipped more than 300 miles was used as Class I milk, regardless of the actual 
use made, was declared invalid. The provision was based upon the belief that 
only where milk was used in its highest class was the economic return sufficient 
to warrant shipping such a great distance. The court found such a classification 
scheme arbitrary, intended only to ease administration of the Act and not 
pursuant to the authority of the Secretary to classify according to use. ‘‘The 
statute authorizes the Secretary to classify on the basis of use. The Secretary is 
given extremely wide latitude as to what is used for the basis of classification. 
However, we fail to see how a distance of 300 miles has any bearing on use.’’372 
F. Supp. at 1014 (emphasis added). 
10. This raises the obverse question of the fairness or arbitrariness of the treat- 
ment afforded a Class II handler. Should his shrinkage exceed the stated per- 
centage, it will likely be classified as Class I even if the handler has no actual 
Class I use. Oak Tree, not adversely affected by such a limitation, does not 
contest its reasonableness, considering it ‘‘a reasonable administrative device in 
event of inefficient milk losses or faulty record keeping.” Pltf.’s Brief at 21-22. In 
such circumstances, classification of any shrinkage in excess of the stated per- 
centage would appear, prima facie, to be based not on use or on value, but on an 
ancillary fact — that the Class II handler’s inefficiency was not shown to be 
cont. ... 
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On plaintiff's theory of lowest value, such excess shrinkage 
should not be placed in Class I. Hence, unless plaintiff is inviting 
the invalidating of the percentage limitation on lowest value 
shrinkage common to all the milk marketing orders, it appears 
that handler value is only one factor that enters into the classi- 
fication of shrinkage. Whether plaintiff can demonstrate that it is 
the most significant factor is a question best left to the initial 
decision of the Secretary. '! 


Nor would it appear that the classification of shrinkage under 
Order 2 is wholly arbitrary. On the contrary, since shrinkage is a 
normal by-product of the operations of the handler, it would seem 
quite reasonable to classify the lost milk in the proportion to that 
which remains. Merely because Oak Tree might have been more 
favorably treated under another order is not reason enough to in- 
validate Order 2. Dairylea Cooperative, Inc., supra, 504 F.2d at 
91. 


IV. 


Plaintiff's other contention is that Order 2 is invalid by reason 
of lack of sufficient findings to justify the different treatment ac- 

. cont. 
within the stated percentage. Whether the standards set down in Inter-State, 
supra, preclude such an approach by the Secretary need not be decided here, but 
it would certainly have a bearing on any overall administrative review of 
§ 1002.42 insofar as it might adversely affect a Class II handler subject to Order 
2. 
11. One possible avenue of productive inquiry below would be to focus on what 
importance is attributed to handler value in other milk marketing orders, since 
the question of differing treatment is relevant to this case. See part IV infra. In 
any event, there are certainly at least some suggestions in the findings 
supporting other orders that imply a continuing effort to correlate shrinkage 
classification with ‘‘the lowest class of each order,’’ 39 F.R. 852, 865-67 (March 
5, 1974), often emphasizing in so doing that shrinkage is loss the handler must 
account for ‘‘but for which no direct return is realized.”” 33° F.R. 3478 (Feb. 27, 
1968); 33 F.R. 7529 (May 15, 1968). It is difficult to see why the lowest class 
would be chosen initially unless the mention of lack of return to the handler 
implies at least a tacit recognition that shrinkage is of least value to the handler 
and ought to be so classified. 

However, palintiff’s arguments on this point are not without their own con- 
ceptual difficulties. Plaintiff asserts that ‘‘milk used as plant loss (of lowest 
possible value) is required by Sec. 608c(5)(A) to be allocated to and valued or 
priced at the lowest class’’ (emphasis added). Pitf.’s Brief at 12. But it seems 
doubtful that any handler ever intentionally used the milk it has purchased for 
the purpose of plant loss, nor is shrinkage really a distinct form of use. Rather, it 
is simply a necessary and inevitable cost of doing business. Plaintiff has 
recognized this, stating that ‘‘milk which is lost in the course of operations is of 
course milk without which we cannot operate.” Transcript of Oral Agrument, 
April 5, 1974, at 31. 
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corded shrinkage in the New York-New Jersey area than in all 
other marketing areas of the country. Plaintiff relies upon the 
Secretary’s own rules governing the issuance of milk marketing 
orders, 7 C.F.R. § 900, et seq., specifically 7 C.F.R. § 900.13a 
(1974), which provides in part: 
“After due consideration of the record, the Secretary shall render a de- 
cision. Such decision shall become a part of the record and shall include (a) 
a statement of his findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law or discretion presented on 
the record. . . .”” (Emphasis added.) 


Plaintiff also points to 7 U.S.C. § 608c(4)'* and § 557 of the Ad- 
ministrative Procedure Act, 5 U.S.C. § 557, in support of such 
requirement. In addition, § 608c(11)(C) provides: 

“All orders issued under this section which are applicable to the same 
commodity or product thereof shall, so far as practicable, prescribe such 
different terms, applicable to different production areas and marketing 
areas, as the Secretary finds necessary to give due recognition to the dif- 
ferences in production and marketing of such commodity or product in 
such areas.”’ 

A combined reading of these statutory and regulatory com- 
mands establishes that when the Secretary concludes, as he 
might, that differing treatment under the Act from one marketing 
area to another is warranted, findings supporting that conclusion 
must be made. 


It does appear that the challenged order was issued in compli- 
ance with the formal requirements of §§ 608c(3) and (4). It is un- 
disputed that a hearing was held after notice to interested parties, 
and findings and conclusions were made upon the evidence intro- 
duced. Whether the findings were so made, 33 F.R. 7194, were 
justified by the evidence or were sufficient to support the 
challenged order is another question entirely. 


Plaintiff suggests that this court is required by 44 U.S.C. 
§ 1507 to take judicial notice of the contents of the Federal Regis- 
ter, which contains, inter alia, the other milk marketing orders, 
and the findings supporting Order 2 as well as all others. Plaintiff 
asks for a decision in his favor on a bare reading of those orders 


12. Section 608c(4) provides: 


‘“*(4) After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect to such com- 
modity.” 
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and findings.'* However, this would leave still unresolved the 
substantive issue of the sufficiency and relevancy of the findings. 


Plaintiff’s contention that the findings respecting Order 2 are 
ambiguous may have merit. Indeed the findings contained in 33 
F.R. 7194, while discussing the shrinkage provisions at length, 
appear to offer little justification for markedly different treat- 
ment. The only paragraph in the findings relating to this exact 
issue is as follows: 

“The procedure followed under the existing order of assigning shrink- 
age, within the allowable limits, to the same classes of use as the butterfat 
accounted for is substantially different from that provided in other Federal 
orders. Nevertheless, such procedure appears to have precipitated no basic 
problems in the market and is generally supported by industry. Ac- 
cordingly, this procedure is continued for skim milk and butterfat, respec- 
tively, under the amended order.” '‘ 


Without finally passing on the matter, the court is of the view 
that such a conclusion seems hardly the type of basis required un- 
der § 608c(11)(C), which authorizes such different terms in 
different marketing orders ‘‘as the Secretary finds necessary to 
give due recognition to the differences in production and mar- 
keting of [milk] in such areas.’”’ § 608c(11)(C), supra. It may 
well be that § 1002.42 is solidly grounded in milk production and 
marketing differences peculiar to the New York-New Jersey area, 
rather than simply a lack of organized opposition thereto by dis- 
favored area handlers. '* Certainly the statute would seem to re- 
quire more than the latter and no less than the former. See Wind- 
ham Creamery, supra, 350 F.2d at 981.'° 


13. The court notes, however, in contrast to the barren record presented by Oak 
Tree on this issue below, the successful challenge of a milk marketing order made 
in Abbotts Dairies Division of Fairmont Foods, Inc. v. Hardin, supra, upon the 
ground of absence of evidence to support it. To support that challenge, the 
record of the promulgation hearing was offered into evidence, as was expert 
testimony reaffirming the evidence contained in that hearing record. 351 F. 
Supp. at 563, 565. Oak Tree presented no such evidence at the administrative 
level below. But see United States v. Mills,n.7 supra. 

14. Def.’s Reply Brief, attaching 33 F.R. 7194 as Appendix A thereto, at 3. 

15. This is not to suggest that such opposition would have been successful in 
overturning this or any other milk marketing order. Although handler approval 
is one of the means by which an order may be promulgated, 7 U.S.C. § 608c(8), 
the Secretary is authorized to dispense with such approval where, in his judg- 
ment, it is necessary to effectuate the declared policy of the Act. 7 U.S.C. 
§ 608c(9). In either case, producer approval is required. 

16. Since there is some suggestion to the effect that there are additional findings 
upholding § 1002.42 in earlier administrative proceedings which have not been 
brought to the attention of the court, see n. 6 supra, no view is expressed as to 
the adequacy of the findings actually made at any time in support of the 
challenged regulation. 
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V. 


While the court has attempted to offer some guidance to assist 
the proper disposition of this case, the discussion only serves to 
make more clear the need for a remand for a full administrative 
hearing on the issues presented here, where views may be ex- 
pressed free of the constraints inherent in an appeal of adminis- 
trative action. 


The cause is therefore remanded for further proceedings not in- 
consistent with parts I and II of the foregoing opinion. 7 U.S.C. 
§ 608c(15)(B)(2). 


SO ORDERED. 


COURT DECISION 


PRuNE BARGAINING ASSOCIATION, & non-profit Cooperative Associa- 
tion, et al. v. Ear. Butz, Secretary of Agriculture, et al. 
Decided May 21, 1975 


UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF CALIFORNIA 


No. C-74-1976 WHO 


MEMORANDUM OPINION and JUDGMENT 


Orrick, Judge 


Plaintiffs, Prune Bargaining Association - an organization rep- 
resenting 217 of the approximately 2,500 producers of California 
prunes — and numerous individual prune growers, seek to per- 
manently enjoin defendants Earl Butz, the Secretary of Agricul- 
ture of the United States, and several prune handlers from en- 
forcing certain provisions of regulations promulgated by the 
Secretary under the authority delegated him by the Agricultural 
Marketing Agreement Act of 1937 (‘‘the Act’’) (7 U.S.C. § 601 et 
seq.). This Court denied plaintiffs’ motion for a preliminary in- 
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junction after a full hearing on October 24, 1974, on the grounds 
that the sought-after relief would severely disturb the status quo 
and that plaintiffs were unlikely to succeed on the merits. King v. 
Saddleback Junior College District, 425 F.2d 426 (9th Cir. 1970); 
Tanner Motor Livery, Ltd. v. Avis, Inc., 316 F.2d 804 (9th Cir. 
1963), cert. denied, 375 U.S. 821 (1963). A second hearing was 
held on November 22, 1974, at which time the parties argued the 
merits of plaintiffs’ motion for a permanent injunction and cross 
motions for summary judgment. The Court having received oral 
argument and having duly considered the affidavits and 
memoranda filed in support of and in opposition to the motions, 
and being fully advised in the premises, denies plaintiffs’ motions 
and grants defendants’ motion for summary judgment. 


I. Background. 


In creating the complicated scheme of administrative regula- 
tion that eventually became the Act, the declared policy of Con- 
gress was to establish and maintain orderly marketing conditions 
for agricultural commodities in interstate commerce and to estab- 
lish and maintain parity prices for such commodities. 7 U.S.C. 
§ 602.' Accordingly, the Act delegates to the Secretary broad 
regulatory power over handlers of specified agricultural products. 


The Secretary is authorized to issue (after notice and hearing) 
marketing orders which regulate the activities of handlers of con- 
trolled commodities. § 608c(1), (3) and (4). Marketing orders 
must contain one or more of the terms and conditions set forth in 
Section 608c(6),?and after approval by producers at a referendum 
(§ 608c(8), (9), (12) and (19)), a marketing order is published in 
the Code of Federal Regulations and carries the force of law. Mar- 


1. Hereinafter, unless otherwise indicated, all statutory references are to sec- 
tions of Title 7 of the United States Code. 

2. Marketing orders may provide for limitation of production, allotment of com- 
modities (or of any particular size or grade of a commodity), inspection of com- 
modities, and for various other controls on production and marketing. 
Particularly relevant to the instant case are subsections D and E, which 
authorize the Secretary to insert provisions: 


“(D) Determining, or providing methods for determining, the existence 
and extent of the surplus of any such commodity or product, or of any 
grade, size, or quality thereof, and providing for the control and disposi- 
tion of such surplus, and for equalizing the burden of such surplus elimina- 
tion or control among the producers and handlers thereof. 

(E) Establishing or providing for the establishment of reserve pools of 
any such commodity or product, or of any grade, size, or quality thereof, 
and providing for the equitable distribution of the net return derived from 
the sale thereof among the persons beneficially interested therein.” 
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keting Order Number 993 (‘‘the Order’’), issued in accordance 
with the formal requirements of the Act, regulates the handling of 
“Dried Prunes Produced in California.’’ 7 C.F.R. Part 993. The 
Order is only one of the 47 marketing orders dealing with the 
production and marketing of fruits and vegetables promulgated 
under the Act, although it is one of the more complex. 


Pursuant to provisions of the Order, the Secretary delegated 
the responsibility of implementing the policy reflected in the Act 
and Order to a body known as the Prune Administrative Commit- 
tee (‘‘the Committee’). The Committee is composed of 21 mem- 
bers of the California Prune industry, 14 of whom are selected 
from among prune producers. The remaining 7 are selected from 
among prune handlers. 7 C.F.R. § 993.24 (1974). 


In order to administer the Act and Order, the Committee is au- 
thorized to issue regulations — subject to the approval of the 
Secretary. Actions of the Committee must be recommended by 
majority vote of the members present and voting, but decisions 
relating to marketing policy, salable and reserve percentages, and 
any matters germane to the control or disposition of reserve 
prunes require at least 14 affirmative votes. 7 C.F.R. 
§§ 993.36(n), 993.33, 993.35 and 993.83. 


The Act authorizes the Secretary to establish a reserve pool of 
the regulated commodity (§ 608c(6)(E)) in order to combat over- 
production and the economic ailments that accompany it. The 
first prune marketing order, issued in 1949 (14 Fed. Reg. 4684), 
did not contain a reserve pool provision. In 1965, however, it was 
amended to include such a procedure. 30 Fed. Reg. 8850. The 1965 
amendment was promulgated subsequent to a full rule-making 
proceeding and became effective after a referendum of producers. 


The maintenance of the reserve pool is discussed in detail in the 
Order. 7C.F.R. §§ 993.54, 993.59 and 993.65. The rules are quite 
detailed, and relate to such diverse aspects of procedure as the 
pricing of reserve prunes, the care of such prunes and allocation of 
the cost of maintaining the reserve pool. The crucial provision for 
purposes of the instant case is 7 C.F.R. § 993.65, which deals 
with the disposition of reserve prunes. ° 


3. 7 C.F.R. § 993.65 provides: 

“(a) Committee's right of disposition. The committee shall have the 
power and authority to sell or dispose of any and all reserve prunes (1) to 
meet demand either (i) as domestic trade demand, or (ii) as foreign trade 
demand, or (2) for use in any outlet, defined in rules and procedures, estab- 

Wes 6 si 
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Pursuant to the authority granted by Section 993.65(a), the 
Committee has entered into several yearly sales agreements with 
prune handlers since 1965. Such marketing agreements are reg- 
ulated and defined by provisions enacted by the Committee and 
approved by the Secretary. See, e.g.,7C.F.R. § 993.156. 


The reserve pooling procedure is complex. A good deal of the 
complexity stems from the nature of the commodity itself because 
prunes are marketed in as many as 18 size categories. The 
categories are expressed in terms of numbers of prunes per pound 
and, generally, large size prunes command a greater market value 
than smaller prunes. Under the terms of the Order, each handler 


- cont. 


lished by the Secretary after recommendation of the committee, noncom- 
petitive with normal outlets for salable prunes. 

(b) Methods of disposition. The committee may, for any of the pur- 
poses of § 993.65(a), offer to sell and sell reserve prunes to handlers for 
disposition or sale by them in specified outlets. Sale of reserve prunes by 
the committee to any handler for resale in such outlets or for resale to other 
persons for sale in such outlets shall be governed by the provisions of a 
sales agreement, executed by the handler with the committee. The com- 
mittee may refuse to sell reserve prunes to any handler if the handler 
violates the terms and conditions of the agreement or other provisions of 
this part. The committee may sell reserve prunes into any outlet in which 
direct selling is determined to be more appropriate. 

(c) Offers to sell reserve prunes. No offer to sell reserve prunes either 
to handlers or to other persons shall be made by the committee until 5 days 
(exclusive of Saturdays, Sundays, and holidays) have elapsed from the 
time it files with the Secretary complete information as to the terms and 
conditions of the proposed offer including the basis for determining the 
handlers’ shares: Provided, That at any time prior to the expiration of the 
5-day period the offer may be made upon the committee receiving from the 
Secretary notice that he does not disapprove it. 

(d) Transfer of shares. No handler may transfer a reserve obligation. 
However, any handler who is authorized by the committee to dispose of re- 
serve prunes may arrange with another handler to dispose of his share of 
reserve prunes through such other handler. In that event, credit for the 
reserve disposition shall go to the handler whose reserve prunes are used. 

(e) Distribution of proceeds. Expenses incurred by the committee for 
the receiving, handling, holding, or disposing of any quantity of reserve 
prunes shall be charged against the proceeds of sales of such prunes. Net 
proceeds from the disposition of reserve prunes shall be distributed by the 
committee either directly, or through handlers as agents of the committee, 
under safeguards to be established by the committee, to persons in pro- 
portion to their contributions thereto, or to their successors in interest, 
with appropriate grade and size differentials as established by the commit- 
tee. Progress payments may be made by the committee as sufficient funds 
accumulate. Distribution of the proceeds in connection with the reserve 
prunes contributed by a cooperative marketing association shall be made 
to such association, if it so requests.”’ 
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must set aside as reserve prunes a given percentage of prunes of 
each size he receives from each producer. These reserve prunes are 
not physically segregated from the salable prunes, however, and 
thus the reserve is, in fact, a paper reserve. Since California 
prunes are harvested in August and September for the most part, 
supplying buyers with prunes of the various sizes they desire is a 
relatively easy matter in the fall when handlers’ stocks are plenti- 
ful in all grades. As the crop year progresses, however, prunes in 
some of the categories of salable tonnage tend to become scarce. 
So, to continue to fill all orders, handlers exchange reserve prunes 
of one size for reserve prunes of the size for which they may have 
an order that exceeds their supply of salable prunes. Since the 
reserve is only a paper reserve to begin with, the actual taking of 
reserve prunes from the desired size category is a simple matter. 
The reserve-salable percentage of another category is then altered 
— again on paper only — in order to return the handler’s stock to 
the designated overall reserve-salable balance. 


II. Contentions of the Parties. 


Plaintiffs do not challenge the constitutionality of the Act. Nor 
do they argue that the Marketing Order in its present form is not 
authorized by the Act. Rather, plaintiffs contend that: (1) the ex- 
change of reserve and salable prunes as described above is not au- 
thorized by either the Act or the Order; and (2) the current 
method of pricing reserve prunes in general and exchanged 
reserve prunes in particular violates due process. Defendants con- 
trovert those allegations and, in addition, argue that plaintiff has 
failed to exhaust its administrative remedy. 


III. Jurisdiction. 


The question of whether this Court has jurisdiction to hear this 
case is two-pronged. First, does the Act authorize federal district 
courts to hear producer complaints about the administration of 
the Act by the Secretary or his delegates? Second, even assuming 
that the Court is empowered to hear such a complaint, must the 
producer-plaintiff exhaust a specific administrative remedy prior 
to filing his complaint? 


A. Subject Matter Jursidiction. 


“The several district courts of the United States are vested with 
jurisdiction specifically to enforce, and to prevent and restrain 
any person from violating any order, regulation, or agreement, 
heretofore or hereafter made or issued pursuant to this chapter, in 
any proceeding *** hereafter brought in said courts.’’ § 608a(6). 
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This provision has historically been invoked to obtain subject 
matter jurisdiction in federal district courts in suits brought by 
the Secretary to enforce the Act (see, e.g., American Fruit 
Growers v. United States, 105 F.2d 772 (9th Cir. 1939); Whitten- 
burg v. United States, 100 F.2d 520 (5th Cir. 1938)), although at 
least one court found subject matter jurisdiction under Section 
608a(6) in a suit brought by individuals desiring to be deemed 
handlers or producers within the meaning of the Act. Roloff v. 
Perdue, 31 F. Supp. 739 (N.D. Iowa 1939). Whether Section 
608a(6) is limited to only those enforcement actions brought by 
the Secretary is not a question that need be reached here, 
however, because jurisdiction arises pursuant to 28 U.S.C. 
§ 1331(a), the general jurisdiction provision for matters arising 
under the laws of the United States. Stark v. Wickard, 321 U.S. 
288, 309-310 (1944); Consolidated-Tomoka Land Company uv. 
Butz, 498 F.2d 1208, 1210 (5th Cir. 1974); Chiglades Farm, Ltd. 
v. Butz, 485 F.2d 1125 (5th Cir. 1973), cert. denied sub nom. 
Bramson v. Butz, 417 U.S. 968 (1974). 


B. Exhaustion of Administrative Remedies 


Any handler dissatisfied with any order or any provision of an 
order promulgated by the Secretary may file a written petition 


with the Secretary. Upon such a filing, the Secretary is obligated 
to provide a hearing on the petition (pursuant to regulations 
adopted by the Secretary) and to eventually make a final ruling on 
the complaint raised in the petition. § 608c(15)(A). If the handler 
seeks further relief, he may petition the United States District 
Court for the district in which he inhabits. § 608c(15)(B). The 
jurisdiction granted the court is limited to an inquiry as to 
whether the Secretary’s ruling is in accordance with law. The 
court is confined to reviewing the record of the Section 
608c(15)(A) proceeding; the court can overturn the administrative 
determination only if it finds the Secretary’s decision arbitrary, 
capricious or not supported by substantial evidence. Citizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402 (1971); Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 (3d Cir. 1968), 
cert. denied sub nom. Lewes Dairy, Inc. v. Hardin, 394 U.S. 929 
(1969); Chiglades Farm, Ltd, v. Butz, supra. This statutorily de- 
fined manner of challenging the Secretary’s marketing orders and 
other regulations is expressly limited to handlers, however, and 
no stretching of the rules of statutory construction will permit the 
inclusion of producers within the procedure enumerated in Section 
608c(15). 
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The Secretary contends that plaintiffs have not exhausted ad- 
ministrative remedies because they have failed to invoke the sta- 
tutory rule-making proceedings authorized in Section 608c(3) and 
(4).* Subsections 3 and 4 require the Secretary to hold a hearing 
on any proposed order he has reason to believe would tend to ef- 
fectuate the policy of the Act. After a proper hearing, the Secre- 
tary may issue such an order if he believes, upon the evidence 
adduced, that the proposed order will effectuate the legislative 
policy. Pursuant to the mandate of the statute, the Secretary has 
established administrative procedures under which amendments 
to marketing orders may be proposed and prosecuted. 7 C.F.R. 
§ 993.93; 7 C.F.R. §§ 900.1-900.18. 


Plaintiffs do not seek to amend the Order or to propose a new 
one; rather, they contend that defendants’ interpretation of that 
Order and the regulations promulgated thereunder is contrary to 
the language and intent of the statute and that the pricing provi- 
sions of the Order and of the regulations are unconstitutional. De- 
fendants have cited no cases in support of their proposition that in 
the absence of a statutory provision establishing an administra- 
tive review of challenges to the legality of an administrative reg- 
ulation (as § 608c(15) does) an aggrieved party must initiate the 
essentially legislative process of amending the unlawfulness out of 
an existing regulation in order to exhaust his proverbial adminis- 
trative remedies. Schuck v. Butz, 500 F.2d 810 (D.C. Cir. 1974), 
cited by the Secretary, is inapposite. There, the relief sought was 
the repeal of an existing regulation and the substitution of a 
totally contrary one. Jd. at 811. The current regulation or the 
government’s interpretation of it was not challenged as unlawful. 
Wheelabrator Corporation v. Chafee, 455 F.2d 1306 (D.C. Cir. 
1971), and the doctrine of primary jurisdiction lend no aid to de- 
fendants’ assertion that a party must seek to change a rule before 
attacking it as unlawful, and Port of Boston Marine Terminal 


4. Subsections (3) and (4) provide: 

(3) Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of this 
chapter with respect to any commodity or product thereof specified in sub- 
section (2) of this section he shall give due notice of and an opportunity for 
a hearing upon a proposed order. 

(4) After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect to such com- 
modity.” 
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Assn. v. Rederiaktiebolaget Transatlantic, 400 U.S. 62 (1970), is 
similarly irrelevant. 


In Stark v. Wickard, supra, the Supreme Court was presented 
with a challenge by milk producers to regulations promulgated by 
the Secretary pursuant to the Act. In holding that producers were 
not precluded from judicial examination of the challenged regula- 
tions despite the lack of a producer concommitant to Section 
608c(15), the Court imposed no Section 608c(3) and (4) exhaustion 
requirement upon them. Producers have also been permitted to 
challenge the Secretary’s regulations in other cases. Zuber uv. 
Allen, 396 U.S. 168 (1969); Blair v. Freeman, 370 F.2d 229 (D.C. 
Cir. 1966); Consolidated-Tomoka Land Company v. Butz, supra. 
The courts in Zuber, Blair and Consolidated-Tomoka did not 
allude to an exhaustion requirement similar to the one proposed 
by the Secretary here. In the absence of an express legislative di- 
rective and any binding precedent, I conclude that producer- 
plaintiffs are not compelled to seek a ‘promulgation hearing” 
(United States v. Mills, 315 F.2d 828, 833 (4th Cir. 1963)) 
pursuant to subsections (3) and (4) of Section 608c in order to ex- 
haust administrative remedies, and, accordingly, find that the 
Court has jurisdiction to entertain this suit. 


IV. The Exchange Privilege 


The primary question before the Court is whether the exchange 
by handlers of salable prunes for reserve prunes is authorized by 
the Act. This so-called exchange privilege is the end product of a 
confusing combination of administrative regulations and statu- 
tory and contractual provisions. It is thus necessary to peel away 
the layers of statute, regulation and contract a layer at a time, 
and to scrutinize whether each layer is authorized by the previous 
one and by the ones preceding its immediate source of authoriza- 
tion. After that inquiry is completed, it is incumbent on the Court 
to stand back and determine whether the challenged aspect of the 
regulatory scheme — the exchange privilege — furthers the ob- 
jective Congress sought to accomplish in enacting the overall 
plan. 


If peeling away the layers of authorization in this regulatory 
scheme were like peeling away the layers of an onion, the top layer 
would be the first to go. Unfortunately, this task cannot be 
accomplished with such case, for unlike the independent layers of 
an onion, the various layers here are highly interdependent and do 
not neatly separate from one another. In fact, only one layer is 
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subject to just one interpretation. That layer, quite logically, is 
the final one — the contract between the Committee and the han- 
dlers. The current version of that document (which is denomi- 
nated the Prune Reserve Tonnage Sales Agreement (‘‘the Agree- 
ment”’)) provides in paragraph 5: 
“The Handler, after execution of this Sales Agreement, may exchange 
salable prunes for an equal quantity of reserve prunes held by him. The 
existence of any such exchange will be determined only where there is de- 
livery of surplus. In such an event, delivery shall be made by the Handler 
within 30 days of demand, or such other period as the Committee may set, 
and the Committee shall not defer its demand for delivery beyond the 
October following the date of determination made pursuant to paragraph 
7. To the extent that there has been an exchange permitted hereunder and 
the total value of the prunes delivered pursuant to paragraph 7, as such 
value is determined pursuant to paragraph 6, is less than the residual value 
of the Handler’s reserve obligation, determined by subtracting from the 
paragraph 1 total value any of his released tonnage multiplied by the Han- 
dler’s average paragraph 1 value per ton for such tonnage, the Handler 
shall pay to the Committee the difference between such delivered value and 
the residual value.”’ 


This provision unquestionably authorizes the exchange privilege 
as it is currently practiced. The question is whether the Commit- 
tee and the handlers may enter into such an agreement consonant 
with the Act, the Order and the regulations. 


Before embarking on the chore of scrutinizing whether one reg- 
ulation or statutory provision authorizes the next, a basic 
principle must be remembered. In reviewing another provision of 
the Act, the Supreme Court noted that it accords significant 
weight to an agency’s construction of its own enabling legislation, 
particularly when the administrators participated in the statute’s 
drafting and directly made known their views to Congress in com- 
mittee hearings. And while such a consideration is ‘‘only one in- 
put in the interpretational equation, *** absent any indication 
that Congress differed with the responsible department, a court 
should resolve any ambiguity in favor of the administrative con- 
struction, if such construction enhances the general purposes and 
policies underlying the legislation’’. Zuber v. Allen, supra, 396 
U.S. at 192. 


Congress expressly delegated to the Secretary the authority to 
promulgate a marketing order containing provisions directed to 
controlling overproduction of a given commodity by the estab- 
lishment of a reserve pool. § 608c(6)(D) (see footnote 2, supra). 
The Act also empowers the Secretary to provide for the disposi- 
tion of the products placed in such a reserve. § 608c(6)(E) (see 
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footnote 2, supra). Accordingly, the Secretary included such 
provisions in the 1965 amendments to the original marketing 
order. The amendments became effective after ratification by pro- 
ducers, and are now found in 7 C.F.R. § 993.65 (see footnote 3, 
supra ). 


The Secretary has interpreted the Order, his own regulation, as 
permitting the sale of reserve prunes “‘in an orderly manner so as 
to maximize total sales of prunes and returns to producers’’. 30 
Fed. Reg. 6788 (1965). This orderly manner was seen by the 
Secretary and the Committee as permitting handlers to exchange 
salable prunes for reserve prunes, but only pursuant to a sales 
agreement as authorized by other regulations. 7 C.F.R. 
§ 993.157/(f).° 


This returns us to the Agreement, paragraph 5 of which was 
quoted above, and which unquestionably authorizes handlers to 
exchange prunes within the reserve pool. 


The Secretary, then, in attempting to achieve the objective of 
the Act — the maintenance and establishment of orderly mar- 
keting procedures and of parity prices — has indicated through 
his Order and the regulations promulgated thereunder that if the 
producers through the Committee enter into a contract with han- 
dlers permitting the handlers to exchange reserve for salable 
prunes, and if such contract provides for specified compensation 
for the value lost to producers on account of such exchanges, then 
the congressional goals will have been met. Contrary to plaintiffs’ 
assertion, the exchange privilege is within the spirit as well as the 
letter of the Act. Prices for prunes that remain in the reserve (af- 
ter their exchange for more desirable prunes) are of necessity 
lower than prices for the exchanged prunes; it is this artificial con- 
trol over supply and demand that is the backbone of the Act. 


Accordingly, applying the standard quoted from Zuber v. 
Allen, supra, and reviewing the entire record, I find that not only 
is the exchange privilege authorized by the Act and the Order, but 
that it tends to effectuate the policy codified in the statutory 
scheme. It may be true, as plaintiffs contend, that such policy 
could be realized in a manner which does not include an exchange 


5. 7 C.F.R. § 993.157(f) provides: 
“No handler shall exchange salable prunes for reserve prunes unless he 
has entered into a sales agreement authorized pursuant to § 993.65(b) 
whereby the value of any such exchange, and payment therefor to the com- 
mittee, shall be determined.”’ 
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privilege, but determining policy issues is not the function of this 
Court. 


V. Pricing 


Although reserve prunes may be sold throughout the crop year, 
producers do not receive payment for them until the reserve is 
liquidated at the end of the year. Pursuant to the Agreement, the 
price is set by the Committee at that time. It is this pricing by the 
Committee that upsets plaintiffs, primarily because the Commit- 
tee sets one price, which price governs. The Secretary relies on the 
time-honored authority of the executive branch in the exercise of 
its powers under the Commerce Clause, to regulate prices when 
Congress so mandates. Plaintiffs, however, seek to draw a dis- 
tinction between the setting of minimum prices and the setting of 
the only price. This, however, is a distinction without a difference. 


This contention does not merit an extended discussion, for the 
power of the government to regulate all phases of the marketing of 
commodities in or affecting interstate commerce has been estab- 
lished for decades. United States v. Rock Royal Co-operative, 
Inc., 307 U.S. 533 (1939); United States v. Wrightwood Dairy 
Co., 315 U.S. 110 (1942); Wallace v. Hudson-Duncan & Co., 98 
F.2d 985 (9th Cir. 1938). The precedents emphasize that the Act 
was devised as a means for combating chronic fluctuation of 
prices due to overproduction of certain commodities, and that the 
Act delegates to the Secretary, through the Commerce Clause, 
the utmost of flexibility in achieving the legislative goals. This 
authorization has been interpreted to be as broad as that reserved 
by the states to regulate intrastate commerce (United States v. 
Rock Royal Co-operative, Inc., supra, at 569-570; Wallace uv. 
Hudson-Duncan & Co., supra, at 993) and the fixing of prices by 
state agencies has been upheld in the face of a due process 
challenge. Nebbia v. New York, 291 U.S. 502, 537 (1934). 


In an ancillary contention, plaintiffs argue that the price-fixing 
constitutes a taking without just compensation. The allegation 
fails on both its premises. The price fixing is not a taking (see 
Wallace v. Hudson-Duncan & Co., supra, at 989-990) and produc- 
ers do receive just, although perhaps not ideal, compensation un- 
der the present system. Plaintiffs ignore the fact that the price is 
set by the Committee — the body elected to represent the interest 
of producers as well as of the industry in general — and only then 
in light of the field price producers received for their salable 
prunes during the crop year. 
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VI. Conclusion 


Plaintiffs are dissatisfied with prune marketing under the Act, 
with the Secretary’s interpretation of his regulations, and with 
the Committee’s conduct in general. And while plaintiffs have 
standing to assert their specific claims in federal district court, I 
find them to be without merit. Plaintiffs may take their case to 
the Secretary for a reevaluation of the Order and the regulations, 
for although the Order and the regulations are lawful, plaintiffs 
and other producers may prevail upon the Secretary to change 
them in order to better achieve the purpose behind the Act. 


The above shall constitute the Court’s Findings of Fact and 
Conclusions of Law. Accordingly, plaintiffs’ motions for a 
permanent injunction and for summary judgment are denied, de- 
fendants’ motion for summary judgment is granted, and the case 
is dismissed. 


JUDGMENT 


IT IS ORDERED, ADJUDGED AND DECREED that the 
motion for summary judgment by defendants herein is granted, 
and the case is dismissed. 





LIST OF DECISIONS REPORTED 
JULY 1975 
AGRICULTURE DECISIONS 


Horse Protection Act 


Lockxasy, Tommy. HPA Docket No. 22. Soring — con- 
stituting cruel and inhumane treatment of animal — 
I ks oe SEOs TR st Paras DR aR Rk ee 


Watt, Ricuarp. HPA Docket No. 3. Soring — con- 
stituting cruel and inhumane treatment of animal — 
Ganetion .......... 


Wirnerspoon, Frank.HPA Docket No. 26. Soring — con- 
stituting cruel and inhumane treatment of animal — 
Sanction 


(No. 16,566a) 


In re Ricuarp Watt. HPA Docket No. 3. Decided July 9, 1975. 
Soring — constituting cruel and inhumane treatment of animal — Sanction 


Where respondent violated the Act in the soring of a horse, constituting cruel 
and inhumane treatment of said animal, respondent is assessed a civil 
penalty therefor in the amount of $1,000. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery of a civil 
penalty under the Horse Protection Act of 1970, 15 U.S.C. 1821 et 
seq. (hereinafter referred to as the Act), instituted by a complaint 
filed on December 26, 1973, by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint charges Respondent with entering 
for the purpose of showing and showing a “‘sored”’ horse in a horse 
show in violation of the Act and Regulations, 9 CFR 11.1 et seq. 
(hereinafter referred to as the Regulations). Respondent filed an 


answer admitting the jurisdictional allegations in Paragraph I of 
1082 
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the Complaint, admitting that he did enter for the purpose of 
showing and did show a horse known as ‘‘Mac’s Devil Lady’’ at 
the Twentieth Annual Lions Club Horse Show in Waynesville, 
North Carolina, on July 22, 1972, and denying that said horse was 
“‘sored’’; as that term is defined in the Act, by means of a cruel 
and inhumane method or device and specifically denying that 
“knocker boots’’ were used on said horse. 


Oral hearing on this matter was held in Asheville, North 
Carolina, on February 12, 1974, before John G. Liebert, Adminis- 
trative Law Judge, United States Department of Agriculture. 
Complainant was represented by Thomas E. Bundy, Esq., Office 
of the General Counsel, United States Department of Agriculture. 
Respondent failed to appear at the proceeding, although duly 
notified. Complainant’s attorney, in accordance with § 12.10-3 of 
the Rules of Practice (9 CFR 12.1 et seq.), elected to present his 
evidence and the testimony taken at the hearing, together with 
the admissions in the answer, constitutes the basis for this Deci- 
sion. 


FINDINGS OF FACT 


1. Respondent, a horse trainer with his principle place of busi- 
ness located at Candler, North Carolina, at all times material 
herein, was the trainer of and had full custody and control over a 
horse known as ‘“‘Mac’s Devil Lady”’ owned by Ervin Cathey, 
Candler, North Carolina. 


2. On July 22, 1972, Respondent showed ‘‘Mac’s Devil Lady”’ 
at the Twentieth Annual Waynesville Lions Club Horse Show, 
Waynesville, North Carolina, a horse show to which horses were 
moved in commerce. 


3. The uncontroverted evidence discloses that the horse during 
the show was equipped with ‘‘knocker boots’”’ which were boots of 
a type not permitted under § 11.2 and 11.3 of the Regulations, 
the use of such boots being designed to result in physical pain to 
the horse when walking, trotting, or otherwise moving, or to 
cause inflammation. The evidence further discloses that as the 
horse left the ring following the showing the inspector, Michael F. 
Leatherwood, examined the boots and observed that they were 
“‘knocker-type boots’. This matter was brought to the attention 
of Respondent and also to the attention of the show chairman. 
The show chairman, Mr. Erwin M. Burgin, then examined the 
boots and observed that they were ‘‘knocker boots’’. When he 
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called this matter to the attention of Respondent at the time, Re- 
spondent admitted that they were illegal boots. 


4. The evidence discloses that the boots worn by the horse con- 
tained objects which projected inward toward the horse’s coronet 
causing the horse to be “‘sored’’, thereby constituting the boot to 
be a device described in the Regulations as a ‘‘cruel or inhumane 
method” proscribed by the Act. 


CONCLUSIONS 


The Act authorizes the Secretary of Agriculture to issue such 
rules and regulations as he deems necessary to carry out the 
provisions of the Act. Sections 11.2 and 11.3 of the Regulations 
prohibit the showing of any horse which is ‘‘sored’”’. The Regula- 
tions also describe the only boots permitted to be used. So-called 
“knocker boots’’ are not permitted under the Regulations 
because, as described in the testimony, they are designed to cause 
soring. 


There is no question but that Respondent knew when he showed 
the horse equipped with ‘‘knocker boots’’ that he was violating 
the Regulations and the Act, therefore, the imposition of a sanc- 
tion for such violation is clearly indicated. Complainant has rec- 
ommended the issuance of an order assessing the maximum civil 
penalty of $1,000 for the violations of the Act and Regulations. 
Because of the serious nature of the violations and the deliberate 
flaunting of the Act and the Regulations by Respondent, we agree 
with this recommendation. Accordingly, the following Order is 
entered. 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 
payable to the Treasurer of the United States by certified check or 
money order and forwarded to Thomas E. Bundy, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 
thirty days from the date this Order becomes final and effective. 


Copies of this Order shall be served upon the parties, and this 
Order shall become final* and effective thirty days after service 
hereof upon the Respondent unless there is an appeal to the 
Secretary as provided in sections 12.10-9 and 12.14 of the Rules of 
Practice (9 CFR 12.10-9 and 12.14). 


* The Decision and Order became final July 9, 1975. —Ed. 
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(No. 16,567) 


In re Frank WirtHerspoon. HPA Docket No. 26. Decided July 11, 
1975. 


Soring — constituting cruel and inhumane treatment — Sanction 


Where respondent violated the Act and regulations in the soring of a horse, con- 
stituting cruel and inhumane treatment of the animal as found herein, re- 
spondent is assessed a civil penalty of $1000. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.), hereinafter referred to as the Act. It was 
instituted by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. The Complaint alleges that the respondent violated 
section 4(b) of the Act (15 U.S.C. 1823(b)) and section 11.2(a) of 
the regulations (9 CFR 11.2(a)), by entering for the purpose of 
showing and exhibiting a sored horse. 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail on February 5, 1975. 


Respondent was informed in the Complaint and the letter of 
service that an answer should be filed within twenty (20) days, 
and that failure to file an answer either admitting, denying or ex- 
plaining the allegations in the Complaint and requesting an oral 
hearing would constitute an admission of such allegations and a 
waiver of such hearing. Respondent has not filed an answer. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 12.6-3 and 12.8 of the Rules of Practice governing 
proceedings under the Act (9 CFR 12.6-3 and 12.8). 


FINDINGS OF FACT 


1. (a) Frank Witherspoon, hereinafter referred to as the re- 
spondent, is an individual residing at 315 South Highland, 
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Murfreesboro, Tennessee 37130. 


(b) Respondent, at all times material herein, was the trainer 
of the horse, “Flying Cloud, Jr.’’. 


(c) The Georgia Walking Horse Jamboree Horse Show, Al- 
pharetta, Georgia, was a horse show to which horses had been 
moved in commerce. 


2. On or about October 12, 1973, respondent entered for the 
purpose of showing and exhibiting as Entry No. 230, in Class No. 
8, at the Georgia Walking Horse Jamboree Horse Show, Alpha- 
retta, Georgia, the horse, ‘‘Flying Cloud, Jr.,’’ which was sored, 
as that term is defined in the Act and the regulations. Said horse 
was sored by the use of a cruel or inhumane method or device 
which would reasonably be expected to result in physical pain to 
said horse when walking, trotting, or otherwise moving, or to 
cause extreme physical distress to said horse, or to cause inflam- 
mation, and which did, in fact, cause the pastern areas of both 
front legs of said horse to be sensitive to normal palpation, cause 
scars on said pastern areas, cause hair to be rubbed off both the 
front and rear of said pastern areas, and cause said horse to be 
very reluctant to stand still. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals and that sored horses compete unfairly 
with horses which are not sored. Respondent’s failure to file an 
answer to any allegation in the Complaint constitutes an admis- 
sion of all the allegations of the Complaint and a waiver of hearing 
pursuant to sections 12.6-3 and 12.8 of the Rules of Practice (9 
CFR 12.6-3 and 12.8). The actions of respondent in entering for 
the purpose of showing and exhibiting a sored horse constitute a 
serious violation of the Act and regulations and warrant the 
imposition against him of the maximum civil penalty of $1,000 
provided for in section 6(a) of the Act (15 U.S.C. 1825(a)). 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 





TOMMY LOCKABY 1087 
Cite as 34 A.D. 1087 


payable to the Treasurer of the United States by certified check or 
money order and forwarded to Gregory Cooper, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 
1207, South Building, Washington, D.C. 20250, within 30 days 
from the date this order becomes effective. 


Copies of this order shall be served upon the parties, and this 
order shall become final* and effective 30 days after service hereof 
upon the respondent unless there is an appeal to the Secretary as 
provided in sections 12.10-9 and 12.14 of the Rules of Practice (9 
CFR 12.10-9, 12.14). 


(No. 16,568) 


In re Tommy LocxaBy. HPA Docket No. 22. Decided July 25, 
1975. 


Soring — constituting cruel and inhumane treatment — Sanction 


Where respondent violated the Act and regulations thereunder in the soring of a 
horse, constituting cruel and inhumane treatment of the animal as found 
herein, respondent is assessed a civil penalty of $1000. 


Alexander Samofol, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.), hereinafter referred to as the Act. It was 
instituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent 
violated section 4(b) of the Act (15 U.S.C. 1823(b)) and section 
11.2(a) of the regulations (9 CFR 11.2(a)), by showing and ex- 
hibiting, or entering for the purpose of showing and exhibiting, a 
sored horse. 


*The Decision and order became final July 11, 1975. —Ed. 
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Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk, by 
certified mail on respondent on January 8, 1975. 


Respondent was informed in the complaint and the letter of 
service that an answer should be filed in accordance with the 
Rules of Practice, and that failure to file an answer either ad- 
mitting, denying or explaining the allegations in the complaint 
and requesting an oral hearing would constitute an admission of 
such allegations and waiver of such hearing. Respondent has not 
filed an answer in accordance with the Rules of Practice. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 12.6-3 and 12.8 of the Rules of Practice (9 CFR 12.6-3 and 
12.8). 


FINDINGS OF FACT 


1. (a) Tommy Lockaby, hereinafter referred to as the respond- 


ent, is an individual residing at 809 Mt. Airy Street, Henderson- 
ville, North Carolina 28739. 


(b) Respondent, at all times material herein, was the owner 
of the horse, ‘““Shadow’s Step Forward”’. 


(c) The Trainer’s Horse Show, Nashville, Tennessee, held 
on or about March 30, 1973, was a horse show to which horses had 
been moved in commerce. 


2. Respondent, on or about March 30, 1973, at the Trainer’s 
Horse Show, Nashville, Tennessee, showed and exhibited, or 
entered for the purpose of showing or exhibiting, the horse 
“‘Shadow’s Step Forward’’, entry number 147 in class number 12, 
which horse was “‘sored’’, as that term is defined in the Act and 
the regulations, by the use on the horse of a cruel or inhumane 
method or device, which would reasonably be expected to result in 
physical pain to the horse when walking, trotting, or otherwise 
moving, to cause extreme physical distress to the horse, or to 
cause inflammation, and which did cause pain, irritation, and 
sensitivity to said horse’s front pasterns. 


CONCLUSIONS 





TOMMY LOCKABY 1089 
Cite as 34 A.D. 1087 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals and that sored horses compete unfairly 
with horses which are not sored. Respondent’s failure to file an 
answer to any allegation in the complaint constitutes an admis- 
sion of all the allegations of the complaint and a waiver of hearing 
pursuant to section 12.6-3 and 12.8 of the Rules of Practice (9 
CFR 12.6-3 and 12.8). The actions of respondent in showing and 
exhibiting, or entering for the purpose of showing and exhibiting, 
a sored horse constitute serious violations of the Act and regula- 
tions and warrant the imposition against him of the maximum 
civil penalty of $1,000 provided for in section 6(a) of the Act (15 
U.S.C. 1825(a)). 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 
payable to the Treasurer of the United States by certified check or 
money order and shall be forwarded to Alexander W. Samofal, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 1207, South Building, Washington, D.C. 20250, 
within 30 days from the date this order becomes effective. 


Copies of this order shall be served upon the parties and this 
order shall become final* and effective 30 days after service hereof 
upon the respondent unless there is an appeal to the Secretary as 
provided in sections 12.10-9 and 12.14 of the Rules of Practice (9 
CFR 12.10-9 and 12.14). 


* The Decision and Order became final July 25, 1975. — Ed. 
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Packers and Stockyards Act, 1921 


ALLEN BrotHers Macno.uia Livestock Auction. P&S 
Docket No. 5107. Consent order 


Bossy’s Quatity Meats, Inc., et al. P&S Docket No. 
4903. Dismissal (as to Bobby's) — inability to ef- 
fect service of complaint, and respondent no longer 
in operation 


Cuatom Livestock Auction Corporation. P&S Docket 
No. 5100. Insufficient funds checks or drafts — Cus- 
todial account for shippers proceeds — failure to 
deposit in and to maintain in accordance with regula- 
tions — Failure to pay when due the net proceeds of 
sale — Failure to properly keep accounts and records 
— Sanction 


Cvrampitt, KenNnETH. P&S Docket No. 5103. Consent 
order 


Corva.uis Livestock MARKET, INc. v. Raymonp R. Lair 
and Burroucus E. Conover, d/b/a L & C CartLe 
Company, and CuHarLes H. Brune. P&S Docket No. 


4688. Jurisidction — absence of — complaint not 
timely filed — Dismissal 


Douctas Livestock Market, Inv. Raymonp R. Larr and 
Burroucus E. Conover, d/b/a L & C Carte Com- 
pany,and CuHar.es H. Brune. P&S Docket No. 4681. 
Dominion and control — constituting acceptance — 
Net proceeds of resale — remittance of absolving 
liability — Purchaser — actual — Reasonable mar- 
ket value — determined as net proceeds of resale — 
Dismissal 


Howson, Terry. P&S Docket No. 5139. Consent order 


MCM Luvestock, Inc. P&S Docket No. 5072. Removal 


of suspension portion of prior order 


STANDARD Beer, Inc. P&S Docket No. 5115. Unfair 


practices — failure to pay when due for livestock pur- 
chased and received in commerce 


STERNES, FarrRet L. v. CALIFoRNIA LivestocK MARKETING 
Association. P&S Docket No. 4928. Unfair and de- 
ceptive practices — overcharging — Reparation for 
overcharge 
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(No. 16,569) 


In re ALLEN Brotuers Macnouia Livestock Auction, Inc. P&S 
Docket No. 5107. Decided July 7, 1975. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violations of the Act and regulations as found herein in connection with 
the maintenance of and deposits in its custodial account for shippers pro- 
ceeds. Respondent shall cease and desist from such violations. 


John E. Ford, for complainant. 
C. T. ‘‘Tad’’ Sanders, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Allen Brothers Magnolia Livestock Auction, Inc., herein 
referred to as the respondent, is a corporation with its principal 
place of business located at Magnolia, Arkansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Allen Brothers Magnolia Livestock Auction, Magnolia, 
Arkansas, a posted stockyard under the Act, herein referred to as 
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the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce on a com- 
mission basis, and as a dealer, buying and selling livestock in 
commerce. 


II 


1. Respondent, at the stockyard, during the period from 
September 27, 1974, through November 1, 1974, failed to main- 
tain and use properly the “Custodial Account for Shippers’ Pro- 
ceeds’’, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 


(a) As of September 27, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $39,069.72 and had to offset said checks, cash in 
said bank account in the amount of $17,455.89, no deposits in 
transit, and current proceeds receivable in the amount of 
$1,831.44, resulting in a deficiency of $19,782.39 in funds avail- 
able to pay shippers’ proceeds; 


(b) As of October 4, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $44,498.65 and had to offset said checks, cash in 
said bank account in the amount of $20,733.22, no deposits in 
transit, and current proceeds receivable in the amount of 
$5,084.90, resulting in a deficiency of $18,680.53 in funds avail- 
able to pay shippers’ proceeds; 


(c) As of November 1, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 
in the amount of $59,029.71 and had to offset said checks, cash in 
said bank account in the amount of $23,789.99, no deposits in 
transit, and current proceeds receivable in the amount of 
$4,010.77, resulting in a deficiency of $31,228.95 in funds avail- 
able to pay shippers’ proceeds. 


2. Such deficiencies were due, in part, to respondent’s failure to 
deposit in its ‘‘Custodial Account for Shippers’ Proceeds’’, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 
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CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. As respondent 
has now demonstrated that the deficit in its ‘Custodial Account 
for Shippers’ Proceeds’’ has been eliminated, complainant further 
recommends that respondent not be suspended as a registrant un- 
der the Act. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from: 


(a) Failing to maintain its ‘Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


(b) Failing to deposit in its ‘““Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) and amount equal to the proceeds 
receivable from the sale of consigned livestock. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,570) 


In re Kennetu Crampitt. P&S Docket No. 5103. Decided July 7, 
1975. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violations of the Act and regulations in connection with his operations 
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as a dealer thereunder, with respect to the issuance of insufficient funds 
checks in purported payment for livestock purchased and received in com- 
merce as found herein. Respondent is ordered to cease and desist from such 
violations. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by Complaint 
filed on February 13, 1975, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging the respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which he admits the juris- 
dictional allegations of the Complaint neither admits nor denies 
the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the Order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the Cease 
and Desist Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Kenneth Clampitt, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 5, Box 185, 
Denton, Texas 76201. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which they were drawn. 
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Date of Amount of 

Purchase Check Payee 

9/26/74 15 $1,786.69 Terrell Livestock 

Commission, Inc., 

Terrell, Texas 

10/3/74 14 969.45 bi m 

10/10/74 20 1,933.66 “ 4 

9/20/74 42 4,189.54 Athens Commission Co., 
Inc., Athens, Texas 

10/11/74 44 5,451.11 = e 


3. (a) Respondent in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price for such livestock. 


No. of 

Date of Head of Date of 

Purchase Cattle Amount Payment Payee 

9/26/74 15 $1,786.69 Unpaid Terrell Livestock 
Commission, Inc., 
Terrell, Texas 

10/3/74 969.45 10/15/74 = * 

10/10/74 1,933.66 Unpaid rc et 

9/20/74 4,189.54 10/21/74 Athens Commission Co., 
Inc., Athens, Texas 

10/11/74 5,451.11 11/4/74 = oa 


(b) As of November 4, 1974, there remained unpaid by re- 
spondent a total of $3,720.35 for livestock purchases set forth 
above. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
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in commerce without having and maintaining sufficient funds to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The Order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,571) 


Corva.uis Livestock Market, Inc. v. Raymonp R. Lair and 
Burroucus E. Conover, d/b/a L & C CatrLe Company, and 
Cuar.es H. Brune. P&S Docket No. 4688. Decided July 9, 
1975. 


Jurisdiction — absence of — complaint not timely filed — Dismissal 
Where the complaint herein was not timely filed, the Secretary is without juris- 
diction in the matter involved and the complaint is dismissed. 


Complainant pro se. 
Dick H. Montgomery, Spencer, Iowa, for respondents. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a formal 
complaint filed on December 28, 1970, the complainant claimed 
reparation from the respondents, alleging that on September 25, 
1970, Charles H. Brune purchased 66 heifers and 35 steers costing 
a total of $14,790.37 at complainant’s auction for the account of 
L. & C Cattle Company, Spencer, Iowa; that on September 26, 
1970, the 35 steers were delivered by the complainant to the Red- 
mond Auction Yard, Inc., Redmond, Oregon, for forwarding to L 
& C Cattle Company with other cattle purchased at the Redmond 
Auction by Brune; that on September 27, 1970, the 66 heifers pur- 
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chased from respondent, the five additional cattle which were 
purchased on that day, and 17 heifers which had been purchased 
by Brune from Douglas Livestock Market, Inc., were loaded on a 
truck bearing the name of Drotzman, Inc., Yankton, South 
Dakota; that the cattle were received by L & C Cattle Company 
and sold by them; that L & C Cattle Company remitted to com- 
plainant $14,179.37 of which complainant paid $1,814.95 to the 
Douglas Livestock Market, Inc. for the 17 heifers Brune pur- 
chased from them; and that the respondents owed to the com- 
plainant a balance of $3,453.36. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on respondents Lair and Conover on 
July 25, 1972. A copy of the investigation report was served on 
the complainant on the next day. Service of the complaint and 
investigation report could not be made on the respondent Charles 
H. Brune because his whereabouts were unknown and his last 
known address was Williams Lake, British Columbia, Canada. 


Respondents Lair and Conover filed an answer on August 14, 
1972, which contained a request for an oral hearing. 


An oral hearing was held on April 22, 1974, in Denver, 
Colorado, before John C. Banks of the Office of the General 
Counsel of this Department. The complainant was represented by 
Gary Knuths, its President. The respondents Lair and Conover 
were represented by Dick H. Montgomery, Esq., of Spencer, 
Iowa. Gary Knuths and Burroughs E. Conover testified and both 
parties filed simultaneous briefs. 


FINDINGS OF FACT 


1. Complainant Corvallis Livestock Market, Inc., at all times 
material herein, was engaged as a market agency selling livestock 
on commission, operating on a posted stockyard of the same name 
at Corvallis, Oregon, and was so registered with the Secretary of 
Agriculture under the Act. 


2. Respondents Raymond R. Lair and Burroughs E. Conover 
at all times material herein were partners doing business as L & C 
Cattle Company, and engaged in the buying and selling of cattle 
for their own account in commerce (to supplement the auctions at 
the Spencer North Y Auction, of which Lair and Conover were 
part owners with another who is not a party herein) and so 
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registered with the Secretary of Agriculture under the Act. 


3. On September 25, 1970, Charles H. Brune purchased 66 
heifers and 35 steers, and on September 27, 1970, he purchased 
five additional cattle, from the complainant, for a total agreed 
price of $15,659.41. 


4. On September 26, 1970, the 35 steers were delivered by the 
complainant to the Redmond Auction Yard, Inc., Redmond, 
Oregon, for forwarding to respondents Lair and Conover with 
other cattle purchased at the Redmond auction by Brune. 


5. On September 27, 1970, the 66 heifers, and five additional 
cattle purchased on that day, were loaded on a truck bearing the 
name of Drotzman, Inc., Yankton, South Dakota. 


6. The said cattle were shipped to and received by respondents 
Lair and Conover. 


7. The complainant has not received full payment for the said 
cattle. 


8. Although the details of the complaint were verbally made 
known to John L. Ewing, Investigator for the Packers and Stock- 
yards Administration, the only written complaint filed with the 
Packers and Stockyards Administration was the one filed on 
December 28, 1970. 


9. The complaint was not filed within ninety days of the accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


In order to confer jurisdiction upon the Secretary of Agriculture 
to consider a claim for reparation, the complainant must file, 
pursuant to Section 309(a) of the Act (7 U.S.C. 210(a), 9 CFR 
202.3), a written complaint within ninety days after the cause of 
action accrues which briefly states the facts and which may be 
served upon the respondent. Pryce v. Lehmann, 23 A.D. 1230 
(1964); Hygrade Food Products v. Sparks, 18 A.D. 248 (1959). 
Such jurisdiction cannot be conferred by a respondent’s omission 
to object to consideration of a complaint. Trask v. North Broom- 
field Livestock Auction, 24 A.D. 203 (1965). 


The cause of action set forth in the complaint against respond- 
ents Lair and Conover, is the alleged failure to pay to complainant 
the balance due for livestock received. Respondents did not com- 
municate a rejection to complainant and complainant did not ex- 





DOUGLAS LVSK. MKT. v. LAIR, et al. 1099 
Cite as 34 A.D. 1099 


tend any credit to them. Accordingly, the ninety day period began 
to run when the obligation to pay arose rather than at the time the 
complainant first obtained knowledge that payment would not be 
made. Pack v. Heber, 24 A.D. 1086 (1965), and cases cited there- 
in. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,572) 


Dovuctias Livestock Market, Inc. v. RAymonp R. Lair and 
Burroucus E. Conover, d/b/a L & C CattrLe Company, and 
CuaruiE H. Brune. P&S Docket No. 4681. Decided July 9, 
1975. 


Dominion and control — constituting acceptance — Net proceeds of resale — 
remittance of absolving liability — Purchaser — actual — Reasonable value — 
determined as net proceeds of resale 


Where respondents Lair and Conover exercised dominion and control over the 
cattle which had been received without having been ordered, they are liable 
to complainant for the reasonable market value thereof which is determined 
as the net proceeds of resale which they forwarded to complainant, the com- 
plaint is dismissed. 


Complainant pro se. 
Dick H. Montgomery, Spencer, Iowa, for respondents. 
John J. Casey, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a com- 
plaint filed on November 24, 1970, the complainant claimed 
reparation from the respondents, alleging that on September 19, 
1970, Charles H. Brune purchased seventeen heifers from the 
complainant; that the heifers were delivered to L & C Cattle 
Company at Spencer, Iowa, along with other cattle from the 
Corvallis Livestock Market, Inc.; that draft for payment of the 
cattle purchased from Corvallis Livestock Market, Inc., and from 
complainant was drawn on L & C Cattle Company and not paid; 
and that complainant had received no payment for its seventeen 
heifers. Reparation was claimed for the total cost of seventeen 
heifers or $2,300.76. On January 18, 1971, the claim was reduced 
to $485.81 as a result of a payment of $1,814.95 received from 
Corvallis Livestock Market, Inc. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on the respondents Lair and Conover 
on July 25, 1972. A copy of the investigation report was served on 
the complainant on July 28, 1972. Service of the complaint and 
investigation report could not be made on the respondent Charles 
H. Brune because his whereabouts were unknown and his last 
known address was Williams Lake, British Columbia, Canada. 


Respondents Lair and Conover filed an answer on August 14, 
1972, which contained a request for an oral hearing. 


An oral hearing was held on April 22, 1974, in Denver, Colo- 
rado, before John C. Banks of the Office of the General Counsel of 
this Department. The complainant was represented by Gary 
Knuths, President of the Corvallis Livestock Market, Inc. The re- 
spondents were represented by Dick H. Montgomery, Esq., of 
Spencer, Iowa. Gary Knuths and Burroughs E. Conover testified 
and both parties filed simultaneous briefs. 


FINDINGS OF FACT 


1. Complainant Douglas Livestock Market, Inc. at all times 
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material herein was engaged as a market agency selling livestock 
on commission, operating on a posted stockyard of the same name 
in Wilbur, Oregon, and so registered with the Secretary of Agri- 
culture under the Act. 


2. Respondents Raymond R. Lair and Burroughs E. Conover 
at all times material herein were partners doing business as L & C 
Cattle Company, and engaged in the buying and selling of cattle 
for their own account in commerce (to supplement the auctions at 
the Spencer North Y Auction, of which Lair and Conover were 
part owners with another who is not a party herein) and so 
registered with the Secretary of Agriculture under the Act. 


3. On September 19, 1970, Charles H. Brune, acting as agent 
for Garner Livestock Company, Garner, Iowa, purchased seven- 
teen heifers from complainant Douglas Livestock Market, Inc., 
Wilbur, Oregon, for a total cost of $2,300.76. 


4. Draft was drawn on Garner Livestock Company for payment 
for the cattle. 


5. Brune then had these cattle picked up and delivered to Cor- 
vallis Livestock Market, Inc., Corvallis, Oregon, from where they 
were shipped by truck with other cattle purchased by Brune, on 


September 27, 1970, to respondents Lair and Conover who had 
not ordered them. 


6. Garner Livestock Company, not a party herein, refused pay- 
ment of the draft drawn on them because they never received the 
cattle. 


7. Corvallis Livestock Market, Inc. included the seventeen 
heifers in their billing to respondents Lair and Conover and also 
included the cost of $2,300.76 in their draft which was drawn on 
those respondents. 


8. Respondents Lair and Conover did not pay the draft because 
the cattle were sick when received, but they sold the cattle and re- 
mitted the net proceeds to Corvallis Livestock Market, Inc., who 
in turn remitted to Douglas Livestock Market, Inc., $1,814.95 as 
its pro rata share of the amount received from those respondents. 


9. The complaint was filed within ninety days of the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


The parties to this proceeding, other than respondent Brune 
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who could not be found, are in agreement that Brune purchased 
cattle from complainant for the Garner firm, then arranged for the 
cattle to be shipped first to the Corvallis firm and then to re- 
spondents Lair and Conover, who had not ordered them, and who 
found them to be sick on arrival. 


There is no evidence that the cattle were defective when com- 
plainant sold them, nor is there any evidence that respondents 
Lair and Conover did not do their best to ‘“‘salvage’’ the situation, 
first medicating the cattle and then selling them for the best price 
that could be obtained under the circumstances. 


Respondents Lair and Conover sold the cattle but did not com- 
municate a rejection of the cattle to complainant and give com- 
plainant the opportunity to decide what should be done with 
them. Such exercise of dominion and control over cattle which 
have been received without having been ordered, amounts to 
acceptance of them, and renders the recipient liable in quasi con- 
tract for the reasonable market value thereof at the time of 
acceptance. However, in the absence of other evidence, the net 
amount realized upon their resale will be considered as the reason- 
able market value at the time of acceptance. Villines v. Moberg, 
24 A.D. 64 (1965). It being undisputed that the amount was re- 
mitted from respondents to complainant (through Corvallis Live- 
stock Market, Inc.), nothing remains due from respondents to 
complainant on account of those animals. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 16,573) 


FaRREL L. StTerRNeEs v. CALIFORNIA Livestock MARKETING AssociA- 
TION. P&S Docket No. 4928. Decided July 9, 1975. 


Unfair and deceptive practice — overcharging -——- Reparation 


Where respondent engaged in an unfair and deceptive practice in overcharging 
complainant in connection with the cattle involved, respondent is liable to 
complainant for the overcharge and complainant is entitled to retain the 
$90.66 commission which has been refunded. Reparation in the amount of 
the overcharge of $652.88 is awarded complainant against respondent as 
stated in the order herein. 


Donald Huckins, Yoba City, CA, for complainant. 
Charles A. Rummel, Berkley, CA, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), in which the complainant seeks reparation in the total sum 
of $652.88, alleging that he was overcharged for a load of cattle 
purchased through respondent in February, 1973. 


Copies of the investigation report prepared by the Packers and 
Stockyards Administration of the Department and filed in the 
proceeding pursuant to Section 202.40 of the rules of practice (9 
CFR 202.40), were served upon the parties on January 21, 1974. A 
copy of the complaint was served upon the respondent on the 
same date. 


The respondent filed an answer in which it denied the primary 
allegations of the complaint and requested an oral hearing. An 
oral hearing was held in Redding, California, on August 30, 1974, 
before James E. Andrews, Office of the General Counsel of this 
Department. Complainant was represented by Donald E. 
Huckins, Esq., Yuba City, California, and respondent was repre- 
sented by Charles A. Rummel, Esq., Berkeley, California. Five 
witnesses testified at the hearing and one exhibit was introduced 
into evidence. Both parties filed briefs. 


FINDINGS OF FACT 
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1. Complainant, Farrel L. Sternes, is an individual residing at 
New Pine Creek, California, and at all times material herein he 
was engaged in business as a cattle rancher. 


2. Respondent, California Livestock Marketing Association 
(CLMA), a corporation, was at all times material herein engaged 
in business as a dealer, buying and selling livestock in commerce 
for its own account, and a market agency, buying and selling live- 
stock in commerce on a commission basis, operating on posted 
stockyards subject to the Act in several locations, and so 
registered under the Act with the Secretary of Agriculture. 


3. On February 15, 1973, in a conversation at complainant’s 
ranch, complainant told Mr. Dean Joplin, a cattle buyer employed 
by respondent, that he wanted about 100 head of cattle. Joplin 
told Sternes that he had a lead on some suitable cattle located in 
Nevada. Sternes told Joplin to go ahead and purchase them if he 
could. Joplin said he would, for a 25 cents per hundredweight 
buying commission. Joplin also agreed that respondent would 
execute a Fall buy-back contract for the cattle after they had been 
purchased. 


4. On the evening of March 26, 1973, Joplin called Sternes from 
Fallon, Nevada, and described some cattle which he had seen un- 
loaded at the Nevada Auction Yard in Fallon and which he 
thought met Sternes’ requirements. Sternes instructed Joplin to 
purchase the cattle. Joplin was aware that Sternes did not want to 
pay more than the market price for the cattle. 


5. On March 27, 1973, pursuant to the order received from 
Sternes, Joplin purchased 97 head of cattle at auction. They were 
purchased in several lots, as follows: 


Weight Price 

No. Head Kind (Pounds ) (Cwt ) Cost 
20 Steers 7,060 $69.75 $ 4,924.35 
21 Steers 8,665 65.25 5,653.91 
13 Steers 4,135 70.40 2,911.04 
54 19,860 $13,489.30 
23 Heifers 8,720 58.75 5,123.00 
9 Heifers 3,650 55.10 2,011.15 
Heifers 3,330 56.00 1,864.80 
Steer 360 62.75 225.90 
Steer 345 59.50 205.28 
16,405 $ 9,430.13 


7 TOTALS $22,919.43 


9 
1 
1 

43 


6. Following the sale Joplin telephoned Mr. Nelson Brusa, a 
cattle buyer supervisor employed by respondent at Red Bluff, 
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California, and told him the weights and prices of the cattle 
purchased for complainant. Brusa advised Joplin that complain- 
ant would be billed at $59.25 per hundredweight for the heifers 
and $69.75 per hundredweight for the steers. After the conversa- 
tion with Brusa, Joplin telephoned complainant and advised him 
of the purchase of the 97 head of steers and heifers. He told com- 
plainant what the prices were, using the figures supplied by 
Brusa. 


7. The cattle were shipped to complainant on the day following 
the sale. The papers that accompanied them indicated that they 
had been purchased in 8 lots, including two singles, but did not 
reveal either the per hundredweight prices paid or the total 
amount paid for the 97 head. 


8. On or about April 1, 1973, Joplin visited Sternes’ ranch and 
advised Sternes that he (Joplin) could not execute a buy-back 
contract for the cattle at that time because CLMA officials had 
“shut him off.” Sternes, suspicious over the fact that the cattle 
were billed at an even quarter-cent per pound (25 cents per 
hundredweight) when they had been purchased in eight different 
lots, asked Joplin for the receipts from the auction yard. Sternes 
did not tell Joplin why he wanted them. 


9. On or about April 3, 1973, Sternes telephoned Mr. Richard 
Jones, General Manager of respondent, in West Sacramento, 
California, and informed Jones of the agreement Joplin had made 
regarding a buy-back contract. Sternes told Jones he expected 
CLMA to live up to its agreement and Jones replied that if CLMA 
had made a commitment, it would stand by that commitment. 


10. By invoice dated April 6, 1973, CLMA billed Sternes for the 
97 head of cattle as follows: 


Net Price Per 
No. Head Kind Weight Cut. Cost 
43 Heifers 16,405 $59.25 $ 9,719.96 
54 Steers 19,860 69.75 13,852.35 
Buying Com. 25 90.66 
$23 662.97 


11. On April 23, 1973, at Sternes’ ranch, Joplin and Sternes ex- 
ecuted a contract wherein CLMA agreed to purchase (and Sternes 
agreed to sell) the subject cattle at specified prices in the Fall of 
1973. 


12. On April 26, 1973, Sternes sent a $20,000 draft to Brusa 
accompanied by a letter stating that the balance due would be 
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paid when Sternes was shown the auction yard billings showing 
the prices CLMA had paid for the cattle. 


13. On April 28, 1973, Joplin went to Sternes’ ranch with 
instructions from Brusa either to collect the balance due from 
Sternes on the April 6 invoice ($3,662.97), or else to pick up the 
livestock. Joplin told Sternes of Brusa’s instructions, and Sternes 
called the Packers and Stockyards Administration field office, in 
Lawndale, California, for guidance. He was advised to pay the 
balance and did so, executing a check for $3,662.97. Upon receipt 
of the check Joplin wrote ‘‘Pd. in Full Dean Joplin” on the invoice 
immediately below the “Buying Com. .25”’ notation. 


14. By letter dated May 16, 1973, Sternes complained to the 
Packers and Stockyards Administration that he had purchased 
the subject livestock pursuant to an agreement whereby he would 
pay CLMA a 25 cent per hundredweight buying commission and 
CLMA refused to show him invoices for its purchase. He asked 
that the matter be looked into. He filed a formal reparation com- 
plaint on June 25, 1973. 


15. In the Fall of 1973 Joplin brought some trucks to Sternes’ 
ranch to pick up the cattle pursuant to the buy-back agreement 
signed on April 23. In making out the draft for the cattle he added 
$90.66 to reimburse the commission that Sternes had paid. When 
Sternes asked Joplin what the $90.66 amount was for Joplin re- 
plied that that was for all the trouble he’d caused. Joplin did not 
tell Sternes that the previous transaction with him had been a 
dealer transaction and that the charging of a commission had been 
a mistake. 


16. CLMA never notified Sternes that there had been a mistake 
on his billing, in charging him a commission when he purchased 
the animals. 


17. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Complainant contends that respondent’s cattle buyer, Dean 
Joplin, agreed to purchase the cattle that are the subject of this 
proceeding for a 25 cents per hundredweight commission, and 
that the amount he paid for the cattle in excess of the market price 
plus commission, is an overcharge. Respondent claims that there 
was no commission agreement, that the transaction was a dealer 
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transaction, and that the charging of a buying commission was an 
innocent mistake. The agreement between complainant and 
Joplin, made before the cattle were purchased, was not reduced to 
writing. 


CLMA’s bookkeeper testified at the hearing that she added the 
25 cents per hundredweight buying commission charge to com- 
plainant’s invoice because that was the manner in which such 
transactions were ordinarily handled. She apparently assumed 
that the prices given her by Brusa were the prices paid by re- 
spondent for the cattle. 


CLMA claims to have discovered, between April 16 and April 
20, 1973, that it had mistakenly charged the $90.66 buying com- 
mission. However, no one told Sternes about any mistake after 
the time of the alleged discovery, and the $90.66 was not reim- 
bursed for several months — after the Packers and Stockyards 
Administration had begun its investigation. Also, on April 28, 
eight to twelve days after the alleged discovery of the ‘‘mistake’’, 
Joplin wrote ‘Pd. in Full Dean Joplin” immediately adjacent to 
the plainly visible phrase ‘‘Buying Com. .25 — 90.66” on Sternes’ 
invoice; he testified that he failed to take notice of it at the time. 
Respondent’s actions are not consistent with its contention. 


It is undisputed that Sternes asked to see the stockyard buyer’s 
bills for the cattle several days before he was billed by CLMA. His 
action in this regard is also inconsistent with the respondent’s 
contention that Sternes knew he was buying on a dealer basis 
from respondent. 


In view of the foregoing we find that Sternes should have been 
billed only for the actual cost of the cattle plus the $90.66 buying 
commission. CLMA billed Sternes at an amount $652.88 in excess 
thereof. CLMA’s action is an example of an unjust practice in 
violation of the Act and affords a basis for the awarding of repara- 
tion in the amount of the overcharge. Herzog v. Jarvis and 
Randall, 29 A.D. 694 (1970). See also 9 CFR 201.44. Moreover, 
the commission will not be allowed where there has been, as here, 
an unjust and deceptive practice. Moffittv. Widdes, 20 A.D. 1234 
(1961); Herzog v. Jarvis and Randall, supra. 


Respondent is liable to complainant in the amount of the over- 
charge of $652.88 and complainant is entitled to retain the $90.66 
commission already refunded. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
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authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money”’ within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent does not comply with 
this order within the time limit in this order, complainant may 
within one year of the date of this order file in the District Court of 
the United States for the District in which he resides or in which is 
located the principal place of business of the respondent, or in any 
State Court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and 
this order in the premises. That section further provides that such 
suit in the District Court shall proceed in all respects like other 
civil suits for damages except that the findings and orders herein 
shall be prima facie evidence of the facts herein stated, and the 
petitioner shall not be liable for costs in the District Court nor for 
costs at any subsequent stage of the proceedings unless they ac- 
crue upon his appeal. That section further provides that if the 
petitioner finally prevails, he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of the 
suit. 


On applications for reopening hearings, for rehearings or re- 


arguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8 
C., 1971). 


ORDER 


Within 30 days from the date hereof, respondent California 
Livestock Marketing Association shall pay complainant Farrel L. 
Sternes as reparation the sum of $652.88, with interest thereon at 
the rate of 8 percent per annum from May 1, 1973 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 16,574) 


In re Terry Howson. P&S Docket No. 5139. Decided July 11, 
1975. 


Consent order — Cease and desist 


Respondent has consented to the issuance of the cease and desist order herein 
against him for violating the Act and regulations in connection with his 
operations as a dealer thereunder with respect to the keeping of accounts 
and records, financial requirements and failure to pay promptly and in full 
for livestock purchased and received in commerce as found herein. Respond- 
ent is ordered to cease and desist from such violations. 


John E. Ford, for complainant. 
Sidney B. Schneider, Midland, Mich., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.) and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Terry Howson, herein referred to as the respondent, is 
an individual with his principal place of business located at Route 
No. 1, Sanford, Michigan 48657. 


(b) Respondent, at all times material herein, was engaged in 
business of buying and selling livestock in commerce for his own 
account as a dealer within the meaning and subject to the provi- 
sions of the Act. 
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2. (a) Respondent’s current liabilities, as of January 4, 1974, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $48,182.67, and current assets totaling 
$39,321.30, resulting in an excess of current liabilities over cur- 
rent assets of $8,861.37. 


(b) Respondent’s current liabilities, as of November 30, 
1974, exceeded his current assets. As of said date, respondent had 
current liabilities totaling $32,533.51, and current assets totaling 
$518.91, resulting in an excess of current liabilities over current 
assets of $32,014.60. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent during the period from January 1, 1974, to 
November 30, 1974, engaged in the business of buying and selling 
livestock in commerce for his own account, notwithstanding the 
fact that during such period his current liabilities exceeded his 
current assets. 


4. (a) Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


NO. OF 

DATE PURCHASED FROM HEAD AMOUNT 

Aug. 13,1974 Michigan Livestock Exchange 15 $ 3,818.90 
Cass City, Michigan 

Aug. 17, 1974 Knight Livestock, Inc. 88 13,512.29 
Bainbridge, Georgia 

Aug. 19, 1974 Wolverine Stock Yard Co. 33 10,975.56 
St. Johns, Michigan 

Aug. 20, 1974 Michigan Livestock Exchange ‘ 1,656.40 
Cass City, Michigan 

Aug. 21,1974 Standish Stockyards, Inc. 1,044.19 
Standish, Michigan 

Aug. 27,1974 Michigan Livestock Exchange 1,526.17 
Cass City, Michigan 


(b) As of February 21, 1975, there remained unpaid by the 
respondent a total of $32,533.51 for the livestock purchased in the 
transactions set forth in finding of fact 4(a) above. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
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and net worth; (2) a purchase and sales journal showing the num- 
ber of head, weight and price of livestock purchased and sold each 
business day; and (3) an up-to-date livestock inventory. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3, 4, and 5 
herein, respondent has wilfully violated sections 312(a) and 401 of 
the Act (7 U.S.C. 213(a), 221), and sections 201.43(b) and 
201.46(a) of the regulations (9 CFR 201.43(b), 201.46(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. operating as a dealer while his current liabilities exceed his 
current assets; and 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer subject to the Act including a 
general ledger of accounts showing assets, liabilities, and net 
worth; a purchase and sales journal showing the number of head, 
weight, and price of livestock purchased and sold each business 
day; and an up-to-date livestock inventory. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34A.D. 1112 


(No. 16,575) 


In re Cuatom Livestock Auction Corporation. P&S Docket No. 
5100. Decided July 18, 1975. 


Checks or drafts — insufficient funds — Custodial Account for shippers pro- 

ceeds — failure to deposit in and to maintain in conformity with regulations — 

failure to pay when due net proceeds of sale — Failure to properly keep ac- 
counts and records — Sanction 


Where respondent wilfully violated the Act and regulations as found herein, re- 
spondent is suspended as a registrant under the Act until it demonstrates 
that the deficit in its custodial account is eliminated and that it is no longer 
insolvent. 


Dennis L. Strawderman, for complainant. 
Michael Onderdonk, Chatom, Ala., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed February 10, 1975 by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The Complaint alleges that respondent wilfully violated sections 
307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a) and 221), 
sections 201.42 and 201.43 of the regulations (9 CFR 201.42 and 
201.43). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that faalure to answer denying 
the allegations in the Complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


On April 9, 1975, complainant moved for adoption of a 
proposed decision by reason of respondent’s failure to file an 
answer within the time prescribed by the Rules of Practice. On 
April 18, 1975 respondent filed an Answer and requested an oral 
hearing. By letter dated May 26, 1975, and filed May 29, 1975, re- 
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spondent withdrew its ‘‘motion for oral hearing’’ and indicated it 
would ‘‘consent to the Complainant’s motion for adoption of 
proposed decision.”’ 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by reason of the present posture of the pleadings, are 
adopted and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c), 
as amended). 


FINDINGS OF FACT 


1. (a) Chatom Livestock Auction Corporation, hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Chatom, Alabama. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Chatom Livestock Auction Corporation stockyard, Chatom, 
Alabama, a posted stockyard under the Act, hereinafter referred 
to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of September 30, 1974 
and October 31, 1974, exceeded its current assets. As of Septem- 
ber 30, 1974, respondent had current liabilities totaling 
$34,393.58 and current assets totaling $12,999.78, resulting in an 
excess of current liabilities over current assets of $21,393.80. As 
of October 31, 1974, respondent had current liabilities totaling 
$30,230.96 and current assets totaling $12,312.89, resulting in an 
excess of current liabilities over current assets of $17,918.07. 


(b) Respondent, during the period of September 30, 1974 to 
October 31, 1974, engaged in business as a market agency in com- 
merce, notwithstanding the fact that during such period respond- 
ent’s current liabilities exceeded its current assets. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 
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3. Respondent, during the period from September 30, 1974 
through October 31, 1974, failed to maintain and properly use its 
“Custodial Account for Shippers’ Proceeds’ thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of September 30, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’’ 
in the amount of $15,236.37 and had to offset said checks, cash in 
said custodial account in the amount of $.62. At that time re- 
spondent had no deposits in transit and had no current proceeds 
receivable. This resulted in a deficiency of $15,235.75 in funds 
available to pay the shippers their proceeds. 


(b) As of October 31, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’’, 
Account No. 1-114-537, in the amount of $10,725.34 and had to 
offset said checks, cash in said account in the amount of $110.70. 
Respondent, at that time, had no deposits in transit and had no 
current proceeds receivable. This resulted in a deficiency of 
$10,614.64 in funds available to pay shippers their proceeds. 


(c) As of October 31, 1974, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’’, 
Account No. 1-114-642, in the amount of $7,575.06 and had to off- 
set said checks, cash in said account in the amount of $5,465.01. 
At that time respondent had no deposits in transit, and had 
$1,994.63 current proceeds receivable. This resulted in a 
deficiency of $115.42 in funds available to pay shippers their 
proceeds. 


(d) Said deficiencies were due, in part, to respondent’s 
failure to deposit in its “Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of con- 
signed livestock. 


4. (a) Respondent, in connection with its operations as a mar- 
ket agency, on or about the dates and in the transactions set forth 
below, and at divers other times, sold livestock at the stockyard 
on a commission basis and in purported payment of the net 
proceeds due the consignors thereof, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which said checks were drawn. 
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Date of No. of 
Sale-1974 Head Amount Consignor 
June 4 8 $1,289.94 Washington County 
Stockyard 
September 10 14 997.00 R. J. Guy 
September 24 13 807.48 B. J. Waller 
October 1 4 794.14 Johnnie James 
October 8 5 538.51 Theo Scarbrough 


(b) Respondent, on or about the dates and in connection 
with the transactions set forth above, and at divers other times, 
sold livestock at the stockyard on a commission basis and failed to 
pay the consignors of said livestock, when due, the net proceeds 
from the sale of such livestock. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in accounting to consignors for 
the sale of their livestock, failed to transmit or deliver to said con- 
signors full, true and correct accounts of such sales in that re- 
spondent issued accounts of sale which did not show the names of 
the purchasers of their livestock, copies of which, incomplete and 
incorrect accounts of sale, were further made a part of respond- 
ent’s accounts and records: 

Designation of 

Purchaser 
Date of No. of Shown on 
Sale-1974 Head Account Consignor 
June 4 2 Pop Washington County 
Sept. 10 1 H Stockyard 
Sept. 24 1 J.J. R. J. Guy 
Oct. 8 2 B.B. B. J. Waller 
Oct. 22 3 Fla. Theo Scarbrough 
Oct. 29 1 Jack Robert Hanson 

M. B. Tanner 

By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204), and respondent has willfully violated sec- 
tion 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondent has willfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 312(a)), and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has willfully violated sections 304, 307 and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)). 


By reason of the facts alleged in Findings of Fact 5 herein, re- 
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spondent has willfully violated sections 307, 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a) and 221), and section 201.43 of the reg- 
ulations (9 CFR 201.43). 


CONCLUSIONS 


Respondent, its successor and assigns, its officers, directors, 
agents and employees, directly or through any corporate or other 
device in connection with its livestock operations shall cease and 
desist from: 


1. Operating as a market agency or dealer while its current 
liabilities exceed its current assets; 


2. Failing to deposit in its “Custodial Account for Shippers’ 
Proceeds’’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock; 


3. Failing to maintain its “Custodial Account for Shippers’ 
Proceeds”’ in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 


4. Issuing checks or drafts in payment for consigned livestock 
sold in commerce without having and maintaining sufficient 
funds, to pay such checks or drafts on deposit in the bank account 
from which such checks or drafts are to be paid; 


5. Failing to pay, when due, to the consignors the net proceeds 
resulting from the sale of consigned livestock in commerce on a 
commission basis; and 


6. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyer of consigned livestock. 


Respondent shall keep, or cause to be kept, accounts, records, 
and memoranda which fully and correctly disclose all transactions 
involved in its business under the Act, including, among other 
items, complete, true and correct copies of its accounts of sales. 


Respondent is suspended as a registrant under the Act until 
such time as it shall demonstrate that it is no longer insolvent and 
that the deficit in its “Custodial Account for Shippers’ Proceeds”’ 
has been eliminated. When respondent demonstrates that it is no 
longer insolvent and that the deficit in its ‘‘Custodial Account for 
Shippers’ Proceeds’’ has been eliminated, a Supplemental Order 
will be issued in this proceeding terminating the suspension. 
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This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* Pursuant to the amended Rules of 
Practice governing proceedings under the Packers and Stock- 
yards Act, this Decision and Order shall -become final, without 
further proceedings, thirty-five (35) days after service hereof 
UNLESS appealed to the Secretary by a party hereto within 30 
days after service, as provided in section 202.16 and 202.18 of the 
Rules of Practice as amended. Copies hereof shall be served upon 
the parties. 


(No. 16,576) 


In re Stanparp Beer, Inc. P&S Docket No. 5115. Decided July 
25, 1975. 


Unfair practices — failure to pay when due the purchase price of livestock 


Where respondent violated the Act and regulations in failure to pay when due 
for livestock purchased and received in commerce as found herein. Respond- 
ent is ordered to cease and desist from such violations. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers atid Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 
alleges that respondent violated section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


*The Decision and Order became final July 18, 1975. — Ed. 
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Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


On May 15, 1975, complainant moved for adoption of its 
proposed decision. In view of the present posture of this matter, 
complainant’s motion is granted. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. (a) Standard Beef, Inc., hereinafter referred to as respond- 
ent, is a corporation whose address is 2500 Orleans St., Detroit, 
Michigan 48207. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer, on 
or about the dates and in the 23 transactions set forth in the com- 
plaint, and in other transactions at divers other times during the 
period from March 11, 1974, through September 16, 1974, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


3. Respondent was informed by officials of the Packers and 
Stockyards Administration by a certified letter dated September 
18, 1974, that it is a violation of the Packers and Stockyards Act 
and the regulations issued thereunder for a packer not to prompt- 
ly pay, within the time specified in the regulations, for livestock 
purchased in commerce. 


4. Respondent, in connection with its operations as a packer, 
notwithstanding the notice referred to in paragraph III above, on 
or about the dates and in the 15 transactions set forth in the com- 
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plaint, and in other transactions at divers other times during the 
period from September 20, 1974, through January 22, 1975, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 and 4 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s operations as a packer, shall 
cease and desist from failing to pay, when due, the full purchase 
price of livestock purchased in commerce. 


This order shall be effective from the first day after the Decision 
and Order become final. * Copies hereof should be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice as amended. 


ORDER DELETING SUSPENSION PORTION OF PRIOR ORDER 


(No. 16,577) 


In re MCM Livestock, Inc. P&S Docket No. 5072. In order 
issued July 21, 1975, by Donald A. Campbell, Judicial 
Officer. 


*The Decision and Order became final July 25, 1975. — Ed. 
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DISMISSAL — INABILITY TO EFFECT SERVICE OF COMPLAINT 
(As to Bobby's Quality Meats ) 


(No. 16,578) 


In re Bossy’s Quatity Meats, et al. P&S Docket No. 4903. In 
order issued July 23, 1975, by Donald A. Campbell, Judicial 
Officer. 





LIST OF DECISIONS REPORTED 
JULY 1975 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A.J. Sates Company v. Leon W. Bunce,d/b/a Tar HEEL 
Tomato Company. PACA Docket No. 2-3783. Default . . 


Ben Houmes Potato Co., Inc. v. Farm To Market, Inc. 
PACA Docket No. 2-3775. Default ........... 


Bert R. Hysets, Inc. v. Exizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3812. Default ... 


Brio-Pak Fruit Co., Inc. v. EssentTIAL Propuce INTERNA- 
TIONAL Corp.,a/t/a Epic. PACA Docket No. 2-3806. 
MI hick, ove ORS Oe 4 ab Woes 


Bioom, JoserpH H.,d/b/a JosepH H. Bitoom Company v. 
Grant Propuce Co., Inc. PACA Docket No. 2-3796. 
Default 


BonaFEDE, Peter, d/b/a J. BonarepE & Sons v. THE 
FarMerS GREEN THuMB, Inc. PACA Docket No. 2- 
3811. Default .... 


CaroL-ANN Propuce Packaaine Corp. v. Bart J. Ruc- 
GIERE, JR. PACA Docket No. 2-3791. Default .... 


Community-SurFro.k, Inc. v. THE FARMERS GREEN THUMB, 
Inc. PACA Docket No. 2-3809. Default 


ConTINENTAL Propuce Co., Inc. v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3816. Default 


D’Arrico Bros. Co. Or CALirornia v. GRANT Propuce Co., 
Inc. PACA Docket No. 2-3777. Default 


Dennis, Inc. PACA Docket No. 2-3652. Flagrant and re- 
peated violations — failure to pay promptly and in 
full — Sanction 


Desert Maaic, Inc. v. Exvizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3794. Default 


Drse.ia, Louis, d/b/a F. Dipetta & Sons v. THE FARMERS 
GREEN Tuums, Inc. PACA Docket No. 2-3810. De- 
fault 


GARDEN State Farms, Inc. v. Cart A. Weser, d/b/a 
WeEBER’s Propuce. PACA Docket No. 2-3814. Default 





Perishable Agricultural Commodities Act, 1930 — Cont. 


GrirFrin-HotperR Company, Inc. v. Evizonpo Bros. Pro- 
pucg, Inc. PACA Docket No. 2-3790. Default .. . 


Gu.tr-WEsTERN Foop Propucts Company v. M & R Tomato 
Distrisutors, Inc. PACA Docket No. 2-3194. 
Dismissal — on authorization of parties . 


H. H. Mutuarpt Packinec Co. v. First NATIONAL Stores, 
Inc. PACA Docket No. 2-3542. F.o.b. transaction — 
suitable shipping condition — Damages — measure 
of for wrongful rejection — Resale — prompt and 
proper — Suitable shipping condition — applicability 
of — failure to prove breach of warranty of — Re- 
paration 


Happap, Georce E., d/b/a Happap & Sons BROKERAGE. 
PACA Docket No. 2-3522. Consent order — Publica- 
tion of facts. . 


J. S. Kassour & Son, Inc. PACA Docket No. 2-3578. 
Flagrant and repeated violations — failure to pay 
promptly and in full — Publication of facts 


K. & C. Foop Sates v. WesTERN FARMERS ASSOCIATION 
and/or Dominits Cook McFarianp, Inc. PACA 
Docket No. 2-3335. Dismissal of complaint and cross- 
claim, with prejudice as to both parties 


KeELMAN Farms Inc. v. BuSHMAN BROKERAGE, INc. PACA 
Docket No. 2-3227. F.o.b. transaction — Contracts 
— delivered as to grade — Grade requirements — 
failure to meet — Breach of contracts — Authorized 
consignment — Checks — acceptance of constituting 
accord and satisfaction — Dismissal . 


Kine Or Spups, Inc. PACA Docket No. 2-3617. Flagrant 
and repeated violations — failure to pay promptly 
and in full — Sanction.... 


M & S Propuce, Inc. PACA Docket No. 2-3593. Flagrant 
and repeated violations — failure to pay promptly 
and in full — Bankruptcy — ee petition in — 
Publication of facts ........ 


Mike Lemso & Son Inc. v. Hune Gar Linc AssociATEs, 
d/b/a Rep Fruit Orcuarps. PACA Docket No. 
2-3801. Default . 


NorTHERN Fruit Co., Inc. v. Exrzonpo Bros. Propuce, 


Inc. PACA Docket No. 2-3813. Default..................... 
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Pacific Farm Company v. GRANT Propuce Co., INc. 
PACA Docket Bé: B-StGT i. DN is nicks bien eon hrs sony 


PHILADELPHIA Propuce Crepit & CoLLEcTION BuREAU v. 
A. Carpamone & Sons, Inc. PACA Docket No. 2- 


S766. Default ........... 


Prairie Star Rancu, Inc. v. Farm To Market, Inc. 
PACA Docket No. 2-3776. Default . a 


QuEBEc VEGETABLE DistrisuTors v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3778. Default 


QuEEN CREEK Potato & Cop SroracE Co., Inc. v. Com- 
mopITy MARKETING Company. PACA Docket No. 2- 
3595. Dismissal — settlement between parties ......... 


R. T. ENcLtunp Company v. ConsuMERS Propuce Company, 
Inc. Or Pirrspurcu and/or U.S. Propuce Disrrisvu- 
tors, Inc. PACA Docket No. 2-3484. Diversion — 
agreement to — Alleged misrepresentation as to con- 
dition — Burden of proof — failure to sustain — Dis- 
missal .. 


R. T. Enctunp Company v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3798. Default 


R. T. Frencn Company, The v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3779. Default . . 


Satt City Propuce Co., Inc. v. Loretta M. Witcox, 
d/b/a Witcox Propuce. PACA Docket No. 2-3800. 
Default .... f drew hor 


SHuBAcK Farms, Inc. v. KAREN TruckInG & Hay Company 
and/or Miron Gititin. PACA Docket No. 2-3803. 
Default 


SouTHLAND Propuce Company, d/b/a KrystTone PropucEe 
Co. v. Jonn H. Norman & Sons Distrisutine Co., 
Inc. PACA Docket No. 2-3782. Admission of liability ........ 


SunsHINE Biscuits, Inc. v. Jorpe Potato Co., Inc. PACA 
Docket No. 2-3544. Dismissal on authorization of 


COMM Mae WIRE BEORAIIOS 2... oe ke ce cs ccc ee enw 


T & L Propuce Co., Inc. v. ELizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3795. Default ......... 
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Perishable Agricultural Commodities Act, 1930 — Cont. 


TamouziAN Brortuers, Inc. v. EssentiAL Propuce INTER- 
NATIONAL Corp. a/t/a Epic. PACA Docket No. 2- 
3808. Default 


Tomatogs, Inc. v. Norman O. Pucacn. PACA Docket No. 
2-3802. Default .. 


V. W. Evtirnorre & Son v. C. H. Rosinson Company. 
PACA Docket No. 2-3736. Dismissal — settlement 
between parties 


VELVET TomMATO CorPoRATION v. LORENZO Barcena, d/b/a 
B. & P. Propuce Distrisutors. PACA Docket No. 
2-3815. Default 


Victor Fruit Growers, Inc. v. EsSENTIAL Propuce INTER- 
NATIONAL Corp., a/t/a Epic. PACA Docket No. 2- 
3805. Default 


WeEsTERN Fruit SAEs Co. v. EssENTIAL Propuce INTERNA- 
TIONAL Corp.,a/t/a Epic. PACA Docket No. 2-3807. 
Default 


Wotre Orcuarps v. Don Woopen. PACA Docket No. 2- 
3817. Default 


(No. 16,579) 


In re Dennis, Inc. PACA Docket No. 2-3652. Decided July 7, 
1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent wilfully, flagrantly and repeatedly violated § 2 of the Act in 
failing to pay promptly and in full for perishable agricultural commodities 
purchased and received in commerce, respondent’s license as a registrant 
under the Act is revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on March 11, 1975, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
Complaint that Respondent purchased, from six sellers, and 
accepted in interstate commerce, 64 lots of potatoes, a perishable 
agricultural commodity, but failed to make full payment prompt- 
ly of the agreed purchase prices totaling $68,894.73. 


A copy of the Complaint was served upon respondent on March 
17, 1975 which Complaint has not been answered. The time for an 
answer having run, and upon the motion of the Complainant for 
the issuance of a Default Order, the following Decision and Order 
is issued without further investigation or hearing, pursuant to 
section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Dennis, Inc., is an Arkansas corporation, 
whose last known mail address is P.O. Box 4087, Elkins, 
Arkansas 72727. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 721693 was issued to respondent on April 19, 1972, was re- 
newed annually, and was subject to renewal on or before April 19, 
1975. 


3. As set forth more fully in paragraph 3 of the Complaint, dur- 
ing the period September 9, 1974 through October 23, 1974 re- 
spondent purchased, and accepted in interstate commerce, from 
six sellers, 64 lots of potatoes, a perishable agricultural com- 
modity, but failed to make full payment promptly to the sellers of 
the agreed purchase price totaling $68,894.73. 


CONCLUSIONS 


Respondents failure to make full payment promptly with 
respect to the 64 transactions, as set forth in Finding of Fact 3 
and paragraph 3 of the Complaint, constitutes repeated and 
flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the order below is issued. 
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ORDER 


Respondent’s license is revoked. 


This order shall become final on the 35th day after service 
hereof. 


This order shall take effect on the 11th day after this Decision 
becomes final. 


Copies hereof shall be served upon the parties. 


(No. 16,580) 


In re J. S. Kassour & Son, Inc. PACA Docket No. 2-3578. De- 
cided July 7, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — Pub- 
lication of facts 


Where respondent flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full for perishable agricultural commodities in 72 transac- 
tions as found herein, the facts and circumstances of such violations shall 
be published. 


Emory E. Tamplin, Jr., for complainant. 
Respondent pro se. - 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on November 14, 1974, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received and accepted 
in interstate and foreign commerce 72 lots of fruit and vegetables, 
all being perishable agricultural commodities, from 31 sellers, but 
failed to make full payment promptly of the agreed purchase 
prices or balances thereof, to the sellers in the amount of 
$35,766.25. 





J.S. KASSOUF & SON 1127 
Cite as 34 A.D. 1126 


A copy of the Complaint was served upon respondent on 
November 19, 1974, which Complaint has not been answered. The 
time for the filing of an Answer having run, and upon the motion 
of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investiga- 
tion or hearing, pursuant to Section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, J. S. Kassouf & Son, Inc., is a New York cor- 
poration whose last known mailing address is in care of Mr. 
Charles B. Kassouf, 7 Ty Place, Utica, New York 13501. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 177281 was issued to respondent on July 21, 1958. This license 
had been renewed annually, but was suspended automatically at 
the close of business on June 7, 1974, when respondent failed to 
satisfy reparation awards issued in PACA Docket No. 2-3310 and 
2-3311 (both cited as 33 A.D. 730). This license terminated on 
July 21, 1974, when respondent failed to renew it. 


3. As set forth more fully in the Complaint, during the period 


July 1973, through March 1974, respondent purchased, received 
and accepted in interstate and foreign commerce 72 lots of fruits 
and vegetables, all being perishable agricultural commodities, 
from 31 sellers, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, totaling $35,766.25. 


4. The following reparation awards, covering the designated 
transactions involved herein, were issued against respondent: 


Trans. PACA Docket 
No. Number Citation 
1-3 2-3403 33 A.D. 969 
4-8 2-3359 33 A.D. 737 
9 2-3311 33 A.D. 730 
10 2-3310 33 A.D. 730* 
1l- 71 2-3439 33 A.D. 1190 
72 2-3328 33 A.D. 733 


*In the Agriculture Decisions at 33 A.D. 730, PACA Docket No. 2-3310 is er- 
roneously listed as PACA Docket No. 2-2210. 


As of this date these awards remain unpaid. 


CONCLUSIONS 
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Respondent’s failure to make full payment promptly with 
respect to the 72 transactions as set forth in paragraph 3 of the 
Complaint constitute willful, flagrant, and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 


This Order shall take effect on the 11th day after this decision 
becomes final.** 


Pursuant to the amended Rules of Practice governing pro- 
cedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within thirty days af- 
ter service as provided in Sections 47.37 and 47.39 of the amended 
Rules of Practice (7 CFR 47.37, 47.39; 38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


(No. 16,581) 


R. T. ENGLuNp Company v. CoNSUMERS PropucE Company, Inc. Or 
PirtsspurRGH and/or U.S. Propuce Distrisutors, Inc. PACA 
Docket No. 2-3484. Decided July 7, 1975. 


Diversion — agreement to — Alleged misrepresentation as to condition — 
Burden of proof — failure to sustain — Dismissal 


Where complainant agreed to the diversion of the car of lettuce in issue and 
failed to sustain its burden of proof that such agreement was based on mis- 
representation of the condition of said lettuce, and there is no breach of 
contract or violation of the Act by either respondent, the complaint is dis- 
missed. 


* *The Decision and Order became final July 7, 1975. — Ed. 





R. T. ENCLUND CO. v. CONSUMERS PRODUCE CO. 
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John R. Catlin, Newport Beach, CA, for complainant. 
Respondent Consumers Produce Company of Pittsburgh, pro se. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent U.S. Produce Distribu- 
tors, Inc. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent Consumers Produce Company, 
Inc. of Pittsburgh in the amount of $2,052 in connection with a 
transaction involving a carload of lettuce in interstate commerce. 
Complainant has pleaded, in the alternative, that if respondent 
Consumers Produce Company, Inc. of Pittsburgh is found to be 
not liable to complainant in connection with this transaction, that 
reparation be awarded against respondent U.S. Produce Distribu- 
tors, Inc. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon each of the respondents. Each of 
the respondents filed an answer to the formal complaint, denying 
liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant was given the op- 
portunity but did not file an opening statement. Respondent 
U.S. Produce Distributors, Inc. filed an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert T. 
Englund and Paul W. Englund, doing business as R. T. Englund 
Company, whose address is P.O. Box 517, Salinas, California. 


2. Respondent Consumers Produce Company, Inc. of Pitts- 
burgh (hereinafter referred to as Consumers), is a corporation 
whose address is Produce Terminal Building, 21st and Smallman 
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Streets, Pittsburgh, Pennsylvania. At the time of the transaction 
involved herein, this respondent was licensed under the Act. 


3. Respondent U.S. Produce Distributors, Inc. (hereinafter re- 
ferred to as the broker), is a corporation whose address is 743 
South Sanborn Road, Salinas, California. At the time of the 
transaction involved herein, this respondent also was licensed un- 
der the Act. 


4. On November 8, 1973, in the course of interstate commerce, 
complainant sold to Consumers one carload, or 1,140 cartons, of 
Arizona lettuce, 2-dozen size, Green N Crisp brand, at an agreed 
price of $1.50 per carton, plus $.30 per carton precooling charge, 
for a total contract price of $2,052, f.o.b. shipping point in the 
State of Arizona. 


5. The contract between the parties was negotiated by a brok- 
erage firm, respondent U.S. Produce Distributors, Inc., through 
its employee, John Kauffman, who issued a Brokers Standard 
Memorandum of Sale on the date of sale, November 8, 1973. 


6. On November 8, 1973, complainant shipped 1,140 cartons of 
lettuce from Wellton, Arizona, to Consumers at Pittsburgh, 
Pennsylvania, in car SPFE 453360. Upon arrival of car SPFE 
453360 at Pittsburgh, the lettuce contained therein was received 
and accepted by Consumers. 


7. At 10:20 a.m. on November 15, 1973, a Federal inspection, 
for condition only and limited to the upper two layers of the load, 
was made of the lettuce in car SPFE 453360 at Pittsburgh. At 
that time the lettuce in the car was certified as having an average 
of 5 % damage from Internal Tipburn, an average of 4% damage 
from Rib Discoloration, and less than 1% decay. 


8. No payment has been made to complainant in connection 
with this transaction. 


9. The formal complaint was filed on May 28, 1974, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Consumers does not deny the purchase, receipt and acceptance 
of the lettuce involved herein. It likewise does not deny that the 
shipment at contract destination conformed to the good delivery 
standards for lettuce as set forth in the Department’s regulations, 
7 CFR 46.44(a)(2). Consumers disclaims liability to complainant 
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for the f.o.b. contract price of the goods, however, apparently on 
the ground that something akin to a mutual rescission of the con- 
tract was concluded with complainant. Specifically, Consumers’ 
position is this: that it found, after arrival of car SPFE 453360 in 
Pittsburgh, that it (Consumers) had more lettuce on hand than it 
could dispose of; that it approached complainant, through the 
broker, for permission to divert this car elsewhere; and that per- 
mission was given by complainant through its employee, Pat 
Gillarde. According to Consumers, its request to complainant had 
nothing to do with the quality or condition of this shipment of 
lettuce but was based entirely upon the fact that it had a surplus 
of lettuce on hand at the time, which in turn was causing problems 
in disposing of the goods. 


Complainant admits that it was asked to allow the diversion of 
this car to some other market. In the formal complaint, it is al- 
leged that ‘‘. . . complainant agreed to divert the shipment else- 
where. . . .’’ Complaint in its brief also states that ‘‘. . . complain- 
ant diverted the shipment and ultimately abandoned the car to 
the carrier due to condition.’’ However, complainant states that 
its agreement to divert the car elsewhere was based upon its un- 
derstanding that the lettuce involved herein contained a total of 
32 % condition defects on arrival at Pittsburgh, consisting of 6 % 
bruising, 21 % Tip Burn, and 5 % decay, as revealed by a Federal 
inspection made of the load at that point. According to complain- 
ant, this information was conveyed to it by the broker, and it 
acted in reliance on this information when it agreed to the diver- 
sion of the car. Complainant takes the position that had it known 
the true state of affairs, and if it had been correctly informed that 
the condition defects in this load, as revealed by the Federal 
inspection made in Pittsburgh on November 15, 1973, totaled less 
than 10 %, it would not have consented to the diversion. 


The broker, for its part, denies that it told complainant that the 
condition defects in this load totaled 32%. According to the 
broker, it gave no information to complainant concerning the 
inspection made on this car, for the reason that the broker did not 
have this information. In short, the broker states that it did not 
and could not have told complainant anything concerning the 
inspection, because these results were known only to Consumers, 
and Consumers had not relayed this information to the broker at 
the time the request for permission to divert the car was made by 
Consumers, through the broker, to complainant. Consumers’ evi- 
dence fully corroborates the broker’s testimony in this respect. 
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Since complainant admittedly agreed to the diversion of the 
car, but claims that such diversion was conditioned upon the 
alleged misrepresentation received from the broker, the burden of 
proving such misrepresentation, by a preponderance of the evi- 
dence, rests upon complainant. A review of the record clearly 
shows that no communication was had directly between com- 
plainant and respondent; rather, all negotiations were carried on 
by Pat Gillarde, representing complainant, through the broker, 
represented by John Kaufman, with Fred Siger, representing 
Consumers. Under this arrangement, then, if any inspection re- 
sults on this lettuce were given to complainant, as it claims here, 
then the information would have been conveyed by Kaufman to 
Gillarde. Kaufman has stated under oath that he did not know 
and hence could not have given such information to complainant. 
Complainant, though represented in this transaction by Gillarde, 
has offered no statement from the one person, Gillarde, who was 
in a position to know, first-hand, what was said by Kaufman. Un- 
der these circumstances, and taking into consideration the fact 
that Consumers’ evidence is supportive of the broker on this 
point, we conclude that complainant has failed to sustain its 
burden of proving that the condition of the lettuce herein was mis- 
represented to it by either respondent. 


The next question concerns the intentions of the parties in di- 
verting the car from Pittsburgh. We think that Consumers, in re- 
questing diversion of the car from Pittsburgh, was in affect 
asking to be relieved of its liability to complainant for the f.o.b. 
contract price. Complainant’s allegation in its complaint clearly 
seems to agree with this view, saying that “. . . complainant 
agreed to divert the shipment elsewhere and hold Consumers .. . 


” 


harmless. . 


On the record before us, we can find no breach of contract or 
any violation of section 2 of the Act by either of the respondents 
named herein. We conclude, therefore, that the complaint as to 
both should be dismissed. 


ORDER 


The complaint is dismissed. Copies of this order shall be served 
upon the parties. 
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(No. 16,582) 


H. H. Mutuwarpt Packinc Co. v. First NATIONAL Stores, Inc. 
PACA Docket No. 2-3542. Decided July 8, 1975. 


F.o.b. transaction — suitable shipping condition — Damages — measure of 

for wrongful rejection — Resale — prompt and proper — Suitable shipping 

condition — applicability of — failure to prove breach of warranty of — Re- 
paration 


Where respondent rejected the produce in issue without reasonable cause, re- 
spondent thereby breached the contract in violation of the Act as found 
herein and is liable to complainant as damages in connection therewith a 
total amount of $2,125.43 for which reparation is awarded complainant. 


John R. Catlin, Newport Beach, CA, for complainant. 
Joseph F. Ryan, Boston, Mass., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,109.43 in connection 
with a transaction involving a carload of broccoli in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto 
denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the evidence in the case is submitted un- 
der the shortened procedure provided in section 47.20 of the Rules 
of Practice, 7 CFR 47.20. Under this procedure the pleadings of 
the parties, being verified, are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addi- 
tion, further evidence was submitted by means of an answering 
statement filed by respondent and a statement in reply filed by 
complainant. Respondent also filed a brief. 


FINDINGS OF FACT 
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1. Complainant, H. H. Mulhardt Packing Co., is a corpora- 
tion whose address is P.O. Box 777, Guadalupe, California. 


2. Respondent, First National Stores, Inc., is a corporation 
whose address is P.O. Box 155, Somerville, Massachusetts. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On January 19, 1974, in the course of interstate commerce, 
complainant sold to respondent 924 cartons of California broccoli, 
Taylor Made brand, at an agreed price of $4.25 per carton, f.o.b. 
Guadalupe, California, plus top ice at $175, for a total contract 
price of $4,102. 


4. On January 19, 1974, and pursuant to the contract set forth 
above, complainant shipped 924 cartons of broccoli, Taylor Made 
brand, from Guadalupe, California, to respondent at Somerville, 
Massachusetts, in car PFE 11567. The shipment arrived in 
Somerville on January 29, 1974, with the broccoli being Federally 
inspected there at 2:30 p.m. on that date. The inspection, 
restricted to the stacks between the doors and to the upper three 
layers of two stacks on each side of the doors, certified the condi- 
tion of the broccoli as ‘‘. . . averaging 4% Bacterial Soft Rot in 
early stages . . .”’, and noted that the produce failed to grade U.S. 
No. 1 only account of condition. 


5. The shipment was rejected by respondent, whereupon the 
car was diverted by complainant to Community-Suffolk, Inc., 
Everett, Massachusetts, where it was resold for the account of 
whom concerned. 


6. The formal complaint was filed on September 3, 1974, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s rejection of the broccoli involved herein is not at 
issue. Complainant contends, however, that respondent’s rejec- 
tion was without reasonable cause, in breach of section 2 of the 
Act (7 U.S.C. 499b). It would appear that complainant is on firm 
ground here, providing it is shown that the broccoli met contract 
requirements and that no warranties were breached by complain- 
ant. 


As far as we can determine from the record, no express warran- 
ties were made by the shipper in connection with this load, either 
_as to grade or otherwise. However, and since this was an f.o.b. 
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sale, the Department’s regulations provide for a warranty of suit- 
able shipping condition, provided certain conditions are met. This 
warranty is substantially as follows: in an f.o.b. shipment the 
produce sold shall be loaded aboard the transportation vehicle in 
“suitable shipping condition.’’ ‘‘Suitable shipping condition”’ is 
defined as meaning that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. 7 CFR 46.43(i) and (j). 


The parties are at odds concerning the length of time — 10 days 
— which elapsed from the time this car was billed out of California 
until it arrived in Massachusetts, and whether this time in transit 
could be considered as constituting ‘‘normal transportation serv- 
ice’. We have reviewed the evidence submitted by the parties and 
conclude that the transportation service in this respect was not 
abnormal. Since no other issues have been raised in connection 
with the manner in which this shipment was handled in transit, 
we conclude that the warranty of suitable shipping condition is 
applicable to this transaction. 


The next question, of course, is whether the broccoli was in 
suitable shipping condition at time of loading. No evidence, such 
as a Federal inspection certificate, is offered in evidence to show 
the condition of the produce at this time and place. However, and 
as respondent points out in its brief, it has been held that the con- 
dition of the produce at destination, rather than at shipping point, 
is controlling as to whether the goods were in suitable shipping 
condition. Milton R. Feldman Co., Inc. v. Russ Ed Produce, Inc., 
25 A.D. 1467. 


The United States Standards for broccoli, U.S. No. 1 grade, 
permit a tolerance of 2 % decay for the grade. 7 CFR 51.3556, 7 
CFR 51.3560. The Federal inspection made of this broccoli in 
Massachusetts 10 days after shipment reflected 4 % decay in this 
load. In our opinion, this broccoli would not be considered 
abnormally deteriorated on arrival at contract destination, and we 
conclude that respondent’s rejection thereof was without reason- 
able cause and in violation of section 2 of the Act. 


The Uniform Commercial Code, Section 2-703(d), provides that 
where a buyer wrongfully rejects, the aggrieved seller may resell 
and recover damages as provided in Section 2-706 of the Code. 
This latter section provides that where such a resale is made, and 
is made in good faith and in a commercially reasonable manner, 
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the seller may recover the difference between the resale price and 
the contract price, together with any incidental damages which it 
(the seller) suffered. 


The record shows that this shipment was rejected by respond- 
ent at Somerville, Massachusetts, on January 29, 1974. The 
broccoli was resold by complainant’s consignee in Everett, Mass- 
achusetts, (which — like Somerville — is in the Boston area) 
during the period of February 1-5, 1974, for total proceeds of 
$3,299.50. In reviewing the resale, it appears that it was made in 
good faith and in a commercially reasonable manner, so that we 
will accept the results of this resale in computing complainant’s 
damages. 


The f.o.b. contract price of the produce involved herein is 
$4,102. To this sum should be added freight and terminal charges 
of $853.55, for a total delivered value at contract destination of 
$4,955.55. Harold Rabin Co., Inc.v. Becker Fruit & Produce Co., 
16 A.D. 1072 (1957). The difference between this figure, 
$4,955.55, and the amount received on resale by complainant, 
$3,299.50, is $1,656.05, which represents a part of complainant’s 
damages resulting from respondent’s breach. Complainant is also 
entitled to incidental damages of $469.38, consisting of diversion 


charges, commissions, etc., for total damages of $2,125.43. 
Reparation in this amount should be awarded to complainant 
against respondent, with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $2,125.43, with interest 
thereon at the rate of 8 percent annum from March 1, 1974, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,583) 


In re Kino OF Spups, Inc. PACA Docket No. 2-3617. Decided 
July 12, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full for perishable agricultural commodities purchased 
and received in commerce as set forth herein, in 758 transactions, respond- 
ent’s late request for oral hearing is denied and respondent’s license as a 
registrant under the Act is revoked. 


Morris L. Selinger, for complainant. 
Robert Vaaler, Grand Forks, N.D., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on February 7, 1975, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the Complaint that respondent, in interstate commerce, 
or in contemplation of shipment in interstate commerce, pur- 
chased, received and accepted 758 lots of potatoes, a perish- 
able agricultural commodity, from 72 sellers but failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, to the sellers in the total amount of $584,718.92. 


A copy of the Complaint was served upon respondent on 
February 12, 1975. No Answer was timely filed.' On March 31, 


1. § 47.30 The answer. 

(a) Filing and service. Within 20 days after the service of the moving 
paper, the respondent shall file, in triplicate, with the hearing clerk, an 
answer, signed by the respondent or his attorney: Provided: That the 
Secretary may order that the hearing be held without answer or other 
pleading. The answer shall be served upon the complainant, and any other 
party of record, by the hearing clerk. 

(b) Contents; failure to file. Such answer shall (1) contain a statement of 
the facts which constitute the grounds of defense, and shall specifically ad- 
mit, deny, or explain each of the allegations of the moving paper unless the 
respondent is without knowledge, in which case the answer shall so state; 
or (2) state that the respondent admits all of the allegations of the moving 

Ce 
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1975 complainant filed a Motion for Decision accompanied by a 
Proposed Decision and Order, which was served on respondent on 
April 7, 1975. Respondent filed an Answer on April 10, 1975 ad- 
mitting the jurisdictional and most of the factual allegations, and 
requested an oral hearing. Respondent admitted failure to make 
full payment, but averred the balance then due was $384,718.92 
rather than $584,718.92 as alleged in the Complaint. Respondent 
averred some payments had been made and negotiations were in 
progress to compromise the remainder. No request for an exten- 
sion of time to file the late Answer was made, nor was any reason 
put forth to justify granting any extension of time.’ 


On April 15, 1975 Respondent filed Objection to Complainant’s 
Motion for a Decision averring negotiations were in progress 
to compromise said obligations, and again requesting an oral 
hearing. 


An oral hearing was then scheduled to begin June 26, 1975 in 
Grand Forks, North Dakota. 


. cont. 


paper. The answer may contain a waiver of hearing. Failure to file an an- 
swer to, or plead specifically to, any allegation of the moving paper shall 
constitute an admission of such allegation. 

(c) Procedure upon admission of facts. The admission, in the answer or 
by failure to file an answer, of all the material allegations of fact contained 
in the moving papers shall constitute a waiver of hearing. Upon such ad- 
mission of facts, complainant shall file in triplicate a proposed decision, 
along with a motion for the adoption thereof, which motion and proposed 
decision shall be served upon the respondent by the hearing clerk. Within 
20 days after service of such motion and proposed decision, the respondent 
may file with the hearing clerk objections thereto. In not less than 30 days 
after service of complainant’s motion and proposed decision, the judge 
shall issue a decision without further procedure or hearing. Absent a waiv- 
er by the parties of service of the judge’s decision, it shall be served upon 
them by the hearing clerk. The parties shall be given an opportunity to file 
appeals to the decision, to file briefs in support of such appeals, and to 
make oral arguments thereon before the Secretary in accordance with 
§ 47.39. 

7 CFR 47.30 


2. § 47.43 Filing; extensions of time; effective date of filing; computation of 
time. 

(b) Extensions of time. The time for the filing of any document or paper 
(except an informal complaint) required or authorized under the regula- 
tions in this part to be filed may be extended by the judge (before the 
transmittal of the record to the Secretary) or by the Secretary (after such 
transmittal) upon request, if, in the judgment of the judge or the Secre- 

tary, as the case may be, there is good reason for the extension. 
7 CFR 47.43(b) 
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Thereafter Complainant filed on April 28, 1975 another Motion 
for entry of the Proposed [Decision &] Order previously filed on 
March 31, 1975. Complainant objected to Respondent’s late An- 
swer and averred Respondent had flagrantly failed to timely An- 
swer “without any explanation’. Complainant requested Re- 
spondent’s Answer not be allowed and that Respondent be held in 
default. 


In addition Complainant relies on § 47.32(a)* and urges that 
Respondent has waived its right for an oral hearing, and requests 
that the late request for oral hearing be denied. 


Further Complainant argues that if the Answer were accepted 
Respondent is still in violation for the Answer admits the disposi- 
tive facts, disputing only the degree thereof. ‘ 


After inquiry of Respondent’s counsel concerning opportunity 
to reply to Complainant’s second Motion for entry of a default De- 
cision and Order, time was allowed to Respondent until May 19, 
1975 to reply. On May 22, 1975 Respondent filed Objections 
indicating only that (1) some judgments had been entered in civil 
courts against respondent, (2) some sellers were paid in full, (3) 
others had agreed to compromise for forty (40 % ) percent, and (4) 


others were expected to agree to such terms, as well as the judg- 
ment creditors. Respondent averrs that at the oral hearing proof 
would be adduced to support those allegations. 


* * * * 


Respondent was late filing its Answer and request for an oral 
hearing. Respondent’s Answer, and both Objections to entry of 
the default Decision and Order, fall short of raising any issue of 
fact for determination. No mitigating circumstances are alleged 


3. § 47.32 Oral hearing before examiner. 


(a) Request for oral hearing. (1) Any party may request an oral hearing 
on the facts by including such request in the moving paper or answer or by 
a separate request in writing filed with the hearing clerk. Failure by the re- 
spondent to request an oral hearing within the time allowed for the filing of 
the answer shall constitute a waiver of such hearing, and any respondent 
so failing to request an oral hearing will be deemed to have agreed that the 
proceeding may be decided upon a record formed under the shortened 
procedure provided for in § 47.38. 

(2) Waiver of oral hearing shall not be deemed to be a waiver of the right 
to make oral argument before the Secretary upon appeal of the judge’s 
initial decision. 

7 CFR 47.32(a) 


4. $384,719.92 instead of $584,718.92. 
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for consideration or evaluation. Late payment or compromise or 
extensions of time to pay agreed to after the violations have 
occurred do not constitute mitigating circumstances. In reM & H 
Produce Inc., 34 Agriculture Decisions __.__., PACA Docket 2- 
2757, decided April 8, 1975, appeal pending. 


The hearing scheduled to begin in Grand Forks, North Dakota 
on June 26, 1975 was scheduled pursuant to that part of 
§ 47.30(c) (7 CFR 47.30(c)) which permits Respondent to file ‘‘ob- 
jections’’ to the proposed default Decision and Order, or in the 
alternative, to receive evidence of mitigating circumstances which 
may affect the sanction requested. 


However, while ‘‘objections’’ to said proposed default decision 
are allowable under the Rules of Practice, it is not clear what 
impact said objections may have on the proposed default decision, 
if Complainant fails to agree or be influenced by them. The section 
authorizing said ‘‘objections”’ also states that the “. . . Judge 
shall issue a decision without further procedure or hearing .. .’’ 7 
CFR 47.30(c). 


The possibility that Complainant might alter its request for de- 
fault decision, in view of the late Answer, while remote, is re- 
moved by the second Motion. The possibility of significant 
relevant and material mitigating circumstances became un- 
warranted speculation, since none have been alleged in two 
pleadings subsequently filed by Respondent, nor in the earlier 
answer. 


The hearing scheduled to begin in Grand Forks, North Dakota 
on Thursday June 26, 1975 should be and hereby is cancelled and 
the Complainant’s Motion that the default Decision and Order be 
entered is hereby granted. 


FINDINGS OF FACT 


1. Respondent, King of Spuds, Inc., is a Minnesota corpora- 
tion whose last known mail address is Post Office Box 191, East 
Grand Forks, Minnesota 56721. 


2. Pursuant to the licensing provisions of the Act, license No. 
691502 was issued to Respondent on March 3, 1969. This license 
has been renewed annually, presently is in effect, and next is sub- 
ject to renewal on or before March 3, 1976. 


3. As set forth more fully in the Complaint, during the period 
of November 1973, through June 1974, Respondent in interstate 
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commerce, or in contemplation of shipment in interstate com- 
merce, purchased, received and accepted 758 lots of potatoes, 
being a perishable agricultural commodity, from 72 sellers, but 
failed to make full payment promptly of the agreed purchase 
prices totalling $584,718.92. 


4. By notice in writing dated September 20, 1974, Respondent 
was given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act. Respondent has failed to 
do so. 


CONCLUSIONS 


Respondent’s failures to make payment promptly with respect 
to the 758 transactions as set forth in paragraph 3 of the Com- 
plaint constitute flagrant and/or repeated violations of Section 2 
of the Act (7 U.S.C. 499(b)), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 


This order shall become final on the 35th day after service 
hereof. 


This order shall take effect on the 11th day after this decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,584) 


In re Georce E. Happap, d/b/a Happap & Sons BROKERAGE. 
PACA Docket No. 2-3522. Decided July 21, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
flagrant and repeated violations of the Act in failing to pay promptly and in 
full for perishable agricultural commodities purchased and received in com- 
merce. Respondent is ordered to cease and desist from such violations, and 
the facts and circumstances thereof shall be published. 


* The Decision and Order became final July 12, 1975. — Ed. 
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Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the ‘‘Act’’, instituted by a Complaint 
filed on October 29, 1974, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The complaint alleges that during the period 
November, 1973 through February, 1974, respondent purchased, 
received and accepted without complaint, in interstate commerce, 
more than 55 lots of potatoes and onions, perishable agricultural 
commodities, from 7 sellers, but failed to make full payment of the 
agreed purchase prices, or balances thereof, totaling $202,696.38, 
as of the date of the complaint. 


A copy of the Complaint was served upon respondent, and on 
November 25, 1974, respondent filed an answer in which he 
admitted paragraph 1 of the complaint and parts of the other 
allegations therein. An oral hearing was held before the under- 
signed Administrative Law Judge of the United States Depart- 
ment of Agriculture, on July 17, 1975, at Los Angeles, California. 
Mr. Marshall Marcus, Office of the General Counsel, United 
States Department of Agriculture, appeared for complainant. Mr. 
Gerald Yam, Esq., Hollywood, California, appeared for the re- 
spondent. At the hearing, the parties entered into the record a 
stipulation and consent, negotiated at a prehearing conference, 
wherein the respondent consented to an issuance of an order con- 
taining findings of fact and conclusions, based upon the allega- 
tions of the complaint, and the admission by respondent of the al- 
legations contained in paragraphs 3 and 4 of the complaint, that 
the acts of respondent in failing to make full payment promptly of 
the agreed purchase prices and balances thereof as alleged con- 
stitute repeated and flagrant violation of Section 2 of the Act. 


FINDINGS OF FACT 


1. Respondent, George Edward Haddad, is an individual doing 
business as Haddad & Sons Brokerage, whose mailing address is 
1214 Oakdyke, LaHabra, California 90631. 


2. Pursuant to the licensing provisions of the Act, license No. 
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205420 was issued to respondent on July 29, 1964. This license 
terminated on July 29, 1974, when respondent failed to pay the 
required license fee. 


3. As set forth more fully in paragraph 3 of the Complaint, 
during the November, 1973 through February, 1974 period, re- 
spondent purchased, received, and accepted without complaint, in 
interstate commerce more than 55 lots of potatoes and onions, 
perishable agricultural commodities, from 7 sellers, but failed to 
make full payment of the agreed purchase prices, or balances 
thereof, totaling $202,696.38 at the time of the complaint. 


4. Respondent has consented to the issuance of an order con- 
taining a finding that respondent has committed repeated and fla- 
grant violations of Section 2 of the Act. 


5. Complainant has consented to the issuance of such an order. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly of the 
agreed purchase prices, or balances thereof, as alleged in para- 
graph 3 of the complaint, constitutes repeated and flagrant viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), for which the order 
below is issued. 


ORDER 


A finding is made that respondent has committed repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499(b)) and 
the facts and circumstances thereof shall be published. 


This Order shall become final and take effect on July 21, 1975. 


Copies hereof shall be served upon the parties. 


(No. 16,585) 
In re M & S Propuce, Inc. PACA Docket No. 2-3593. Decided 
July 25, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Bankruptcy — voluntary petition in — Publication of facts 
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Where respondent flagrantly and repeated violated the Act in failing to pay 
promptly and in full for 168 lots of perishable agricultural commodities as 
found herein, the facts and circumstances of such violations shall be pub- 


lished. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on January 16, 1975, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that the respondent purchased, received, and accepted 
168 lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce from 10 sellers, but failed to 
make full payment promptly of the agreed purchase prices, or 
balances thereof, to the sellers in the total amount of $52,409.55. 


A copy of the complaint was served upon respondent by regular 
mail on February 12, 1975, pursuant to the following certification 
of the Hearing Clerk: 

“This is to certify that on February 12, 1975, I posted by regular mail an 
envelope containing the complaint, rules of practice and hearing clerk's 
service letter dated January 17, 1975, to M & S Produce, Inc., Route 2, 
Tifton, Georgia 31794. These papers relate to the complaint filed by the 
Fruit and Vegetable Division, AMS, against M & S Produce, Inc. Effort 
was made to serve these papers by certified mail, but they were returned 
by the Post Office Department as ‘Unclaimed.’ Service of these documents 


by regular mail is now made in conformity with Section 47.4 of the Rules of 
Practice.” 


The complaint has not been answered. The time for filing an an- 
swer having expired and upon the motion of the complainant for 
the issuance of a Decision, the following Decision and Order is 
issued without further procedure or hearing, pursuant to section 


47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, M & S Produce, Inc., is a Georgia corporation 
whose last known mail address is Route 2, Tifton, Georgia 31794. 
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2. Pursuant to the licensing provisions of the Act, license No. 
690109 was issued to respondent on July 22, 1968. This license 
had been renewed annually, but terminated on July 22, 1974, due 
to respondent's failure to pay the required annual license renewal 
fee. 


3. As set forth more fully in the complaint, during the period of 
September 1972, through May 1974, respondent purchased, 
received, and accepted 168 lots of fruits and vegetables from 10 
sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, 
totalling $52,409.55. 


4. On or about January 21, 1974, respondent filed a voluntary 
petition in bankruptcy in the United States District Court for the 
Middle District of Georgia, Valdosta, Georgia. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 168 transactions, as set forth in paragraph 3 of the 
complaint, constitute flagrant and repeated violations of section 2 
of the Act (7 U.S.C. 499b) for which the order below is issued. 


ORDER 


A finding is made that respondent has committed flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b) and the 
facts and circumstances set forth above shall be published. 


This order shall become final on the 35th day after service 
hereof. 


This order shall take effect on 11th day after this decision be- 
comes final.* 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final July 25, 1975. — Ed. 





1146 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 1146 


(No. 16,586) 


KELMAN Fars, INc. v. BUSHMAN“BROKERAGE, Inc. PACA Docket 
No. 2-3227. Decided July 28, 1975. 


F.o.b. transaction — Contracts — delivered as to grade — Grand require- 

ments — failure to meet — Breach of contracts — Consignment — authoriza- 

tion for — Checks — acceptance of constituting accord and satisfaction — 
Dismissal 


In a delivered contract, where the potatoes failed to meet grade requirements, re- 
spondent was entitled to reject them, and where respondent forwarded, after 
proper deductions, consignment proceeds in the total amount of $931.00 
which was accepted as full settlement by complainant, the complaint is 
dismissed. 


Complainant pro se. 
Louis J. Modepske, Stevens Point, Wisc., for respondent. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $3,751.50 in 
connection with a transaction involving two truckloads of po- 
tatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying any liability in the matter. 


Although the amount involved herein exceeds $3,000, the 
parties have waived oral hearing. Accordingly, the shortened 
method of procedure provided in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence in the case, as 
is the Department’s report of investigation. In addition, the 
parties were given an opportunity to submit further evidence in 
the form of sworn statements to supplement that contained in the 
pleadings and the report of investigation. However, complainant 
did not file an opening statement and respondent did not file an 
answering statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Kelman Farms, Inc., is a corporation whose 
address is Route 5, Box 377, Stevens Point, Wisconsin. 


2. Respondent, Bushman Brokerage, Inc., is a corporation 
whose address is Dixie Street, Rosholt, Wisconsin. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On February 23, 1973, in the course of interstate commerce 
and by oral contract, complainant sold to respondent one truck- 
load of potatoes consisting of 760-5x10 bales, grade U.S. No. 1, at 
a unit price of $5.90, f.o.b. as to price, delivered as to grade, for a 
total invoice price of $2,242. 


4. On February 23, 1974, the potatoes were subjected to Fed- 
eral inspection at complainant’s place of business. The inspection 
report stated in relevant part as follows: 


Inspection Begun: 8:45 a.m., February 23, 1973 

Inspection Ended: 2:00 p.m., February 23, 1973 

Condition of Carrier: Temperature Control Unit not running. 
Soft Rot Decay: None. 

Grade: U.S. No. 1. 


Size: Gen. 1 7/8 inches in dia. to 8 ounces. Mostly 4 to 7 oz. Undersize are 
within tolerance. 


Quality and Condition: Mature. Grade defects are within tolerance. 


5. On February 23, 1973, from the loading point in Wisconsin, 
respondent shipped the potatoes to Great Atlantic & Pacific Tea 
Company in Atlanta, Georgia, by truck, license number Ala. 47T- 
463. 


6. The truckload of potatoes arrived in Atlanta, Georgia, on or 
before February 27, 1973. The Great Atlantic & Pacific Tea 
Company, Inc., after Federal inspection, rejected the potatoes as 
being not in accordance with the contract. The Federal inspection 
took place at the Great Atlantic & Pacific Tea Company’s plat- 
form on February 27, 1973 at 12:15 p.m. The inspection report 
stated in relevant part as follows: 


Condition of Equipment: Temperature control unit not in operation. 


Products Inspected: Russett potatoes in open mesh bags printed ‘‘Liberty 
Brand, Bushman Brothers, Roshelt, Wisconsin, U.S. No. 1, 10 lbs. Net”’ 
packed in paper bags with same brand also printed “5-10 lb. Bags.” 760 
master bags. 
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Condition of Load: Through cross lengthwise load: 3 to 6 rows, 5 to 8 
layers. Few bags show small wet spots. 


Temperature of Product: At rear doorway: Bottom layer 51° F, Top layer 
52° F. 


Size: Generally 1 7/8 inches to 9 ounces, mostly 4 to 8 ounces in weight. 
Less than 1 % under 1 7/8 inches in diameter. 


Quality: Mature, clean, bright to fairly bright, fairly well to well shaped. 
Grade defects average 3%, mostly bruises and cuts. 


Condition: Generally firm, Average 1 % serious damage by grayish to 
black internal discoloration. Soft rot in 80 % of samples 3 to 6 %, in 10 % of 
samples 1 %, in 10 % of samples none average 3 % slimy soft rot in various 
stages mostly early. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1 only 
account of condition. 


Remarks: Inspection and certificate restricted to product and lading in 
upper 4 layers of load. 


7. On February 27, 1973, immediately after the Federal inspec- 
tion, Great Atlantic & Pacific Tea Company advised respondent 
that the truckload of potatoes was being rejected since it had 
failed to grade on account of condition. 


8. Respondent advised complainant by telephone on February 


27, 1973 that the truckload of potatoes was being rejected by 
Great Atlantic and Pacific Tea Company since it had failed to 
grade on account of condition. Complainant advised respondent 
to consign the potatoes at whatever price could be obtained. Re- 
spondent consigned the potatoes to the Huntsville Produce 
Company, Huntsville, Alabama on March 1, 1973. 


9. On February 24, 1974, in the course of interstate commerce 
and by oral contract, complainant sold to respondent one truck- 
load of potatoes consisting of 50-50 lb. cartons, 80 count U.S. No. 
1, at $6.85 f.o.b.; 160-50 lb. cartons, 90 count, U.S. No. 1 at $6.85 
f.o.b.; 210-50 lb. cartons, 100 count, U.S. No. 1, at $6.85 f.o.b.; 
130-50 Ib. cartons, 120 count, U.S. No. 1 at $6.35 f.o.b.; and 30- 
50 lb. cartons, 110 count, U.S. No. 1 at $6.35 f.o.b. The potatoes 
were sold subject to the condition that they be delivered as to 
grade at point of destination, for a total invoice price of $1,946.50. 


10. The potatoes referred to in Finding of Fact No. 9 were 
subjected to Federal inspection, at the complainant’s place of 
business, on February 24, 1973. The inspection report stated in 
relevant part as follows: 


Inspection Begun: 11:30 a.m., February 24, 1974. 
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Inspection Ended: 3:15 p.m., February 24, 1974. 

Condition of Carrier: Temperature control unit not running. 
Soft Rot Decay: None. 

Grade: U.S. No. 1, 80, 90, 100, 110, 120 size respectively. 


Size: 80: Generally 8 to 13 ounces. 90: Generally 7 to 12 ounches. 100: Gen- 
erally 6 to 10 ounces. 110: Generally 5 to 9 ounces. 1/20: Generally 4 to 8 
ounces. Each size: Offsize within tolerance. 


Quality and Condition: Mature. Grade defects are within tolerance. 


11. On February 24, 1974, from the complainant’s place of busi- 
ness respondent shipped to Filippello Brothers, Inc., Tampa, 
Florida, by truck, the potatoes referred to in Finding of Fact No. 
9. 


12. The truckload of potatoes arrived in Tampa, Florida, on or 
before February 28, 1973. Flippello Brothers received the truck- 
load of potatoes and had them subjected to Federal inspection on 
the same day, at 1:00 p.m., at their place of business. The inspec- 
tion report stated in relevant part, as follows: 


Condition: Doors open, vents closed. Temperature control not in opera- 
tion. 


Products Inspected: Long russett potatoes in fiberboard cartons printed, 
““D—land, Kleman Farms, Inc., Stevens Point, Wisconsin, 50 lbs. net wt., 
U.S. No. 1, Produce of U.S.A.” stamped to denote count (90, 100, 110 & 
120 count noted.) Applicant states 600 cartons. 


Condition of Load: Loaded full length of trailer 6 rows wide, 6 layers high. 
Condition of Pack: Well filled. 
Temperature of Product: Top 52°F, Bottom 53°F. 


Condition: Generally firm. Average 2 % damage by Fusarium Tuber Rot, 
dry type. Averages 3 % Black Heart. From | to 8 % average, 4 % slimy soft 
rot in various stages. 


Remarks: Inspection and certificate restricted to stock in accessible por- 
tions of load consisting of 3 stops nearest rear doors and upper two layers. 


Immediately upon completion of the Federal inspection Filippello 
Brothers advised respondent that they were refusing such load for 
failure to grade at point of destination. Respondent thereupon 
notified complainant that the truckload of potatoes had failed to 
make grade and asked what disposition complainant wished to 
make of the potatoes. Complainant acknowledged such rejection 
and advised respondent to consign the potatoes at whatever price 
could be obtained. The respondent forwarded the potatoes to 
Phil’s Produce, Tampa, Florida. 
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13. On April 19, 1973, respondent sent to complainant, and 
complainant accepted, two checks totalling $931 covering the 
shipment of potatoes referred to in Finding of Fact No. 9 and sub- 
sequently consigned to Phil’s Produce, Tampa, Florida. 


14. An informal complaint was filed on May 24, 1973, which was 
within nine months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant seeks to recover a balance of $3,751.50 from re- 
spondent, this being the balance of the agreed f.o.b. price of 
$4,188.50 for the two truckloads of potatoes. Respondent denies 
liability to complainant for this balance. Respondent has paid 
complainant a total of $931.00 in connection with the second ship- 
ment of potatoes. Respondent has made no payment to complain- 
ant in connection with the first shipment of potatoes and deducted 
the freight on such shipment in the amount of $494.00 from 
payments made by respondent on transactions which are not at 
issue in this decision. Complainant therefore seeks to recover the 
total purchase price of the two truckloads of potatoes less $437.00 
which is the difference between the payments totaling $931.00 on 
the second truckload and the freight deduction of $494.00 taken in 
connection with the first truckload. 


Complainant takes the position that the original oral contracts 
for the sale of potatoes were complied with and respondent 
breached those contracts by failing to tender the full contract in- 
voice price. Respondent takes the position that complainant 
breached the two contracts in that the potatoes failed to grade 
U.S. No. 1 at destination, that respondent’s clients rejected the 
potatoes after timely inspections, that respondent, with com- 
plainant’s authority, sold the two truckloads of potatoes to third 
parties and that respondent forwarded to complainant all monies 
due to complainant for the two truckloads of potatoes. 


Both parties agreed that respondent purchased from complain- 
ant the two truckloads of potatoes on a f.o.b. basis. What is in 
dispute is whether, as respondent maintains, there was a special 
provision that the potatoes would grade U.S. No. 1, at respond- 
ent’s final destination. In the documentary evidence furnished by 
respondent there is a document on each of the two shipments 
which shows the following heading: ‘“‘Growers Agent Contract 
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and Pickup Ticket.” These two tickets show the name of com- 
plainant as grower and shipper. It also shows the name of the 
trucking company, the quantity of the containers, the weight, and 
the price of the potatoes. There is printed above the manifest on 
these tickets the following: “‘POTATOES '*: Prices are what you 
will receive net to you, CWT. F.O.B., Rosholt, Wisconsin, De- 
livered as to Grade.’’ This document states in substance at the 
bottom, that the potatoes were guaranteed to make grade at the 
final destination. We conclude that the original prices reflected by 
these tickets represent the agreed price with the complainant 
guaranteeing good delivery at destination. We hold that there was 
a warranty that the potatoes would grade at final destination and 
that the complainant was aware of and agreed to the final destina- 
tion of the two truckloads of potatoes. 


The condition of the two truckloads of potatoes as indicated by 
the inspection reports taken at complainant’s place of business in- 
dicate that the potatoes as shipped were within the acceptable 
tolerance for U.S. Grade No. 1. However, the condition of the 
potatoes as indicated by the inspection reports taken upon arrival 
at the two points of destination indicate that the potatoes at 
destination were not within the acceptable tolerance for U.S. 
Grade No. 1. In a delivered contract since transportation is the 
shippers responsibility, the fact that the two truckloads of 
potatoes did not grade U.S. No. 1 at the point of destination is a 
breach of contract entitling respondent to reject the two truck- 
loads. 


The first truckload of potatoes was shipped from Wisconsin to 
Great Atlantic and Pacific Tea Company in Atlanta, Georgia, and 
arrived in Atlanta on or before February 27, 1973. Respondent on 
February 27, 1973 advised complainant that Great Atlantic and 
Pacific Tea Company was rejecting the truckload of potatoes since 
it failed to grade U.S. No. 1 on account of condition. Complainant 
advised respondent to consign the potatoes at whatever price 
could be obtained. Respondent then, as agent for complainant, 
not as owner of the potatoes, forwarded the potatoes to Huntsville 
Produce Company, Huntsville, Alabama. The evidence discloses 
that respondent has shown good faith in attempting collection 
from Huntsville Produce Company for an amount of $998.78, the 
amount the truckload of potatoes was sold for. Huntsville 
Produce Company has since gone bankrupt. The issue of the cost 
of the freight of the February 23, 1973 shipment from complain- 
ant’s place of business in Wisconsin to Huntsville, Alabama, is in 
dispute. Respondent, in a later accounting with complainant con- 
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cerning sales of potatoes not at issue in this case, deducted $494 
to cover the cost of this freight. Respondent alleged that under 
the law he was entitled to deduct the total of freight as he was 
acting as agent for the complainant in the Huntsville transaction. 
Though complainant disputes the deduction, it [complainant ] 
does not say why the deduction is improper. Since the potatoes 
were rejected, the cost of the freight is the responsibility of the 
complainant. We hold that the respondent was entitled to make 
this deduction. 


The second truckload of potatoes was shipped on February 24, 
1974 from Wisconsin to Tampa, Florida. Complainant was ad- 
vised on February 28 by respondent that Filippellio Brothers, 
Inc., Tampa, Florida, had rejected the truckload of potatoes 
because it failed to grade U.S. No. 1 at point of destination. Re- 
spondent requested advice from complainant as to what disposi- 
tion should be made of such produce. Complainant advised re- 
spondent to consign the truckload of potatoes at whatever price 
could be obtained. Respondent advised complainant that the sum 
of $5.25 delivered to point of destination could be realized on such 
potatoes. Respondent forwarded the potatoes to Phil’s Produce, 
Tampa, Florida. Phil’s Produce, Tampa, Florida, paid respondent 
the sum of $1,522.50 for the truckload of potatoes. 


Respondent on February 28, 1973, rendered on accounting to 
complainant as follows: 


Income receipts $1,522.50 
Less adjustments deducted .20 Boxes replacement cost 38.00 
Less freight to Tampa, Florida 454.00 


Less commissions paid outside Brokers in handling same on 
original sale rejections and resales 58.00 


Less respondent's commissions, etc. 58.00 
Balance due complainant 904.50 
Less March 14th inspection charge 17.00 


Balance 887.50 


Later respondent granted complainant a refund of $43.50 on the 
freight charge. This amount of $43.50 added to the balance of 
$887.50 totals $931.00, the actual amount respondent has paid 
complainant in connection with this second shipment of potatoes. 


Respondent in its answer has, in substance, pleaded accord and 
satisfaction as a bar to complainant's action in connection with its 
second shipment of potatoes. Where there is a bona fide dispute 
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between the buyer and seller as to the amount due for produce 
sold, and the buyer sends the seller a check for less than the con- 
tract price marked ‘‘payment in full” or in other words clearly in- 
dicating that the check is tendered in full settlement, the accept- 
ance of such check constitutes an accord and satisfaction. See H. 
Reisner v. Boler Fruit and Vegetable Company, 24 A.D. 350 
(1965). 


Respondent sent complainant two checks totalling $931 on 
April 19, 1973 covering the second shipment, that of February 24, 
1973. Both checks contained the printed words: “In Full 
Settlement and in Full Payment.’’ Both checks adequately stated 
the lot number for which payment was being made. Complainant 
accepted both checks. We conclude from the evidence submitted 
that respondent has proven accord and satisfaction and that com- 
plainant is precluded from recovering the balance claimed on the 
second shipment. 


We have before concluded that complainant is not entitled to 
recover the balance claimed on the first shipment. Accordingly, 
the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 16,587) 


K. & C. Foop SALes v. WesTERN FARMERS AsSOcIATION and/or 
Dominis Cook McFartanp, Inc. PACA Docket No. 2-3335. 
With prejudice as to both parties, in order issued July 14, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,588) 


QueEN CrEEK Potato & Cotp SToraceE Co., Inc. v. Commopity 
Marketinc Company. PACA Docket No. 2-3595. In order 
issued July 14, 1975, by Donald A. Campbell, Judicial Of- 
ficer. 
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DISMISSAL — ON AUTHORIZATION OF PARTIES 


(No. 16,589) 


GuLFr-WEsTERN Foop Propucts Company v. M & R Tomato Dis- 
tRipuToRS, Inc. PACA Docket No. 2-3194. In order issued 
July 17, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,590) 


SuNSHINE Biscuits, Inc. v. JorpE Potato Co., Inc. PACA Docket 
No. 2-3544. In order issued July 17, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,591) 


V. W. Evtitnoree & Son v. C. H. Rosinson Company. PACA 
Docket No. 2-3736. In order issued July 17, 1975, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 16,592) 


SouTHLAND Propuce Company, d/b/a Keystone Propuce Co. v. 
JoHN H. Norman & Sons Distrisutinc Co., Inc. PACA 
Docket No. 2-3782. Reparation of $6,292.40 with 8 percent 
interest from January 1, 1975 awarded complainant against 
respondent in order issued July 30, 1975, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,593) 


Ben Hotmes Potato Co., Inc. v. Farm To Market, Inc. PACA 
Docket No. 2-3775. Reparation of $900.00 with 8 percent in- 
terest from November 1, 1974, awarded complainant against 
respondent in order issued July 3, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,594) 


D’Arrico Bros. Co. Or CaAtirorniA v. GRANT Propuce Co., Inc. 
PACA Docket No. 2-3777. Reparation of $11,838.85 with 8 
percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued July 3, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,595) 


Prairie Star Rancu, Inc. v. Farm To Market, Inc. PACA Dock- 
et No. 2-3776. Reparation of $3,487.50 with 8 percent interest 
from October 1, 1974, awarded complainant against respond- 
ent in order issued July 3, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,596) 


QueBec VEGETABLE Distrisutors v. GRANT Propuce Co., INc. 
PACA Docket No. 2-3778. Reparation of $2,682.50 with 8 


percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued July 3, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,597) 


A J Sates Company v. Leon W. Bunce, d/b/a Tar Heet Tomato 
Company. PACA Docket No. 2-3783. Reparation of $3,887.50 
with 8 percent interest from October 1, 1974, awarded com- 
plainant against respondent in order issued July 7, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,598) 


PHILADELPHIA Propuce Crepit & CoLLectTion Bureau v. A. CarDA- 
MONE & Sons, Inc. PACA Docket No. 2-3785. Reparation of 
$4,485.40 with 8 percent interest from March 1, 1974, award- 
ed complainant against respondent in order issued July 7, 
1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,599) 


Tue R. T. French Company v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3779. Reparation of $10,009.80 with 8 percent 
interest from December 1, 1974, awarded complainant a- 
gainst respondent in order issued July 7, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,600) 


Mike Lemso & Son Inc. v. Hune Gar Line Associatzs, d/b/a 
Rep Fruit Orcuarps. PACA Docket No. 2-3801. Reparation 
of $1,987.00 with 8 percent interest from May 1, 1974, a- 
warded complainant against respondent in order issued July 
18, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,601) 


Satt City Propuce Co., Inc. v. Loretta M. Witcox, d/b/a Wi- 
cox Propuce. PACA Docket No. 2-3800. Reparation of 
$3 ,697.75 with 8 percent interest from March 1, 1974, award- 
ed complainant against respondent in order issued July 18, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,602) 


SHUBACK Farms, Inc. v. KAREN Truckinc & Hay Company and/or 
Mitton Gitiuin. PACA Docket No. 2-3803. Reparation of 
$1,308.00 with 8 percent interest from January 1, 1975, 
awarded complainant against respondent in order issued 
July 18, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,603) 


TomaToes, Inc. v. Norman O. Pucacu. PACA Docket No. 2-3802. 
Reparation of $475.00 with 8 percent interest from September 
1, 1974, awarded complainant against respondent in order 
issued July 18, 1975, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 16,604) 


Victor Fruit Growers, Inc. v. ESSENTIAL PRODUCE INTERNATIONAL 
Corp. a/t/a Epic. PACA Docket No. 2-3805. Reparation of 
$840.00 with 8 percent interest from November 1, 1974, 
awarded complainant against respondent in order issued 


July 18, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,605) 


Bio-Pak Fruit Co., Inc. v. EssentiAL Propuce INTERNATIONAL 
Corp. a/t/a Epic. PACA Docket No. 2-3806. Reparation of 
$43,252.38 with 8 percent interest from November 1, 1974, 
awarded complainant against respondent in order issued 
July 21, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,606) 


CaroL-ANN Propuce Packacine Corp. v. Bart J. Ruaciere, JR. 
PACA Docket No. 2-3791. Reparation of $935.00 with 8 per- 
cent interest from November 1, 1974, awarded complainant 
against respondent in order issued July 21, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,607) 


Grirrin-Ho.per Company, Inc. v. Euizonpo Bros. Propuce, INc. 
PACA Docket No. 2-3790. Reparation of $552.00 with 8 per- 
cent interest from January 1, 1975, awarded complainant 
against respondent in order issued July 21, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,608) 


TAMOUZIAN BrortuHers, Inc. v. EssENTIAL Propuce INTERNATIONAL 
Corp., a/t/a Epic. PACA Docket No. 2-3808. Reparation of 
$3,721.10 with 8 percent interest from January 1, 1975, a- 
warded complainant against respondent in order issued 
July 21, 1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,609) 


WeEsTERN Fruit SAEs Co. v. EssENTIAL Propuce INTERNATIONAL 
Corp., a/t/a Epic. PACA Docket No. 2-3807. Reparation of 
$1,908.00 with 8 percent interest from November 1, 1974, 
awarded complainant against respondent in order issued 
July 21, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,610) 


JosEPpH H. Bioom, d/b/a JosepH H. Bioom Company v. GRANT 
Propuce Co., Inc. PACA Docket No. 2-3796. Reparation of 
$14,838.60 with 8 percent interest from January 1, 1975, 
awarded complainant against respondent in order issued 
July 22, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,611) 


Desert Masaic, Inc. v. E.izonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3794. Reparation of $8,201.01 with 8 per- 
cent interest from February 1, 1975, awarded complainant 
against respéndent in order issued July 22, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,612) 


Paciric Farm Company v. GrAnT Propuce Co., Inc. PACA Docket 
No. 2-3797. Reparation of $19,203.80 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued July 22, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,613) 


R. T. EncLunp Company v. Grant Propuce Co., Inc. PACA Dock- 
et No. 2-3798. Reparation of $2,227.50 with 8 percent interest 
from November 1, 1974, awarded complainant against re- 
spondent in order issued July 22, 1975, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,614) 


T & L Propuce Co., Inc. v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3795. Reparation of $11,794.61 with 8 percent 
interest from January 1, 1975, awarded complainant against 
respondent in order issued July 23, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,615) 


Peter BonaFEDE, d/b/a J. BoNnAaFEDE & Sons v. THE FARMERS 
GREEN THuMB, Inc. PACA Docket No. 2-3811. Reparation of 
$1,827.70 with 8 percent interest from March 1, 1975, award- 
ed complainant against respondent in order issued July 24, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,616) 


ComMMUNITY-SUFFOLK, INc. v. THE FARMERS GREEN THUMB, INC. 
PACA Docket No. 2-3809. Reparation of $2,361.75 with 8 
percent interest from October 1, 1974, awarded complainant 
against respondent in order issued July 24, 1975, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,617) 


Louis Dise.tia, d/b/a F. Disetta & Sons v. THE FARMERS GREEN 
Tuumes, Inc. PACA Docket No. 2-3810. Reparation of $935.75 
with 8 percent interest from October 1, 1974, awarded com- 
plainant against respondent in order issued July 24, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,618) 


Bert R. Hysets Inc. v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3812. Reparation of $9,676.00 with 8 percent 
interest from February 1, 1975, awarded complainant 
against respondent in order issued July 25, 1975, by Donald 
A. Campbell, Judicial Officer. 
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(No. 16,619) 
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GARDEN State Farms, Inc. v. Cart A. WEBER, d/b/a WEBER’S 
Propuce. PACA Docket No. 2-3814. Reparation of $3,678.70 
with 8 percent interest from August 1, 1974, awarded com- 
plainant against respondent in order issued July 25, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,620) 


NortTHERN Fruit Co., Inc. v. Etizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3813. Reparation of $845.00 with 8 percent in- 
terest from December 1, 1974, awarded complainant against 
respondent in order issued July 25, 1975, by Donald A. 


Campbell, Judicial Officer. 


(No. 16,621) 


ConTINENTAL Propuce Co., Inc. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3816. Reparation of $7,461.25 with 8 


percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued July 28, 1975, by 


Donald A. Campbell, Judicial Officer. 


(No. 16,622) 


VELVET ToMATO CorPoRATION v. LoRENzO BarcenaA, d/b/a B. & P. 
Propuce Distrisutors. PACA Docket No. 2-3815. Repara- 
tion of $946.00 with 8 percent interest from September 1, 
1974, awarded complainant against respondent in order 
issued July 28, 1975, by Donald A. Campbell, Judicial 


Officer. 


(No. 16,623) 


Wotre OrcHarps v. Don Woopen. PACA Docket No. 2-3817. 
Reparation of $7,000.00 with 8 percent interest from Septem- 
ber 1, 1974, awarded complainant against respondent in 
order issued July 28, 1975, by Donald A. Campbell, Judicial 


Officer. 
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